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AND TO THE HONORABLE ASSOCIATE JUSTICES OF THE

SUPREME COURT OF CALIFORNIA:

Appellant Valdamir Fred Morelos, by counsel, hereby respectfully

requests that this Court take judicial notice of the legislative history of







Senate Bill 155, which became California’s death penalty statute in 1977.
Appellant makes this request pursuant to Evidence Code sections 452 and
459, and Rules 8.630(h) and 8.252(a) of the California Rules of Court.
Pursuant to Rule 8.252(a), a copy of the legislative history is attached
herein as Exhibit A and a proposed order is enclosed herewith.

This motion is also supported by the attached declaration of counsel.

DATED: July2® | 2013
Respectfully submitted,

Ao Thiwes

Sara Theiss
Attorney for Appellant







DECLARATION OF SARA THEISS IN SUPPORT OF
MOTION TO TAKE JUDICIAL NOTICE

I, Sara Theiss, declare:

1. I am the deputy state public defender assigned to represent
Mr. Morelos in his automatic direct appeal. Simultaneously with this
Motion, Appellant’s Opening Brief (AOB) is being filed in this Court.

‘ 2 Argument VII of the AOB argues that Mr. Morelos was
denied a proper hearing on his motion for modification of his death verdict
pursuant to California Penal Code section 190.4, subdivision (e). Because
Mr. Morelos did not receive a jury trial in this capital case, he was denied
the independent review of the death verdict that section 190.4, subdivision
() guarantees to all capital defendants. Mr. Morelos argues that the denial
of his right to an independent review of his death verdict violated the
United States and California Constitutions, as well as the California death
penalty statute. (See AOB, Argument VIL)

3. Inthe course of making this argument, Mr. Morelos asserts
that the California Legislature intended to provide independent review of
death verdicts at the trial court level for all defendants, even those tri»ed by a
judge. (See AOB, Argument VIL.D.2.) Mr. Morelos cites in this argument
the legislative history of Senate Bill 155, which became California’s death
penalty statute in 1977. The legislative history was compiled by the
California Appellate Project (hereafter, CAP), and was downloaded from
CAP’s password-protected website. A complete copy of the legislative
history is attached to this motion.

4. Although this matter was not presented to the trial court, the
legislative history of the California Legislature is the kind of material that

this Court often takes judicial notice of pursuant to Evidence Code section

3






452. (See, e.g., People v. Massie (1998) 19 Cal.4th 550, 566, fn. 4 [“At
defendant’s request, we take judicial notice of legislative history relating to
the 1935 amendment to [California Penal Code] section 1239(b); [and] of
legislative history relating to the passage in 1965 of [California Penal Code]
section 1237.5 . ... The materials are appropriate subjects of judicial
notice”]; Planning & Conservation League v. Department of Water
Resources (1998) 17 Cal.4th 264, 271, fn. 4 [taking judicial notice of
legislative history]; People v. Eubanks (1996) 14 Cal.4th 580, 591, fn. 3
[same].) Accordingly, the legislative history of Senate Bill 155 should be
judicially noticed by this Court.

5. I have provided a copy of the legislative history and a
proposed order to this Court as required by Rule 8.252(a) of the California
Rules of Court. I have also provided a copy of the legislative history to
respondent through the means and address set forth in the attached
certificate of service. |

6. I declare under penalty of perjury that the foregoing is true
and correct.

Signed thisZP _day of July, 2013, at Oakland, California.

A Thices

SARA THEISS







DECLARATION OF SERVICE

Re: People v. Valdamir Fred Morelos Supreme Court No. S051968
Superior Court No. CSC169362

I, Tamara Reus, declare that I am over 18 years of age, and not a
party to the within cause; my business address is 1111 Broadway, Suite
1000, Oakland, California 94607, that I served a copy of the attached:

REQUEST TO TAKE JUDICIAL NOTICE
AND PROPOSED ORDER

on each of the following, by placing same in an envelope addressed
respectively as follows:

Catherine Rivlin, Esq. Valdamir Fred Morelos # J-97900
Deputy Attorney General CSP-SQ
Office of the Attorney General 2-EB-48

455 Golden Gate Avenue, Room San Quentin, CA 94974
11000
San Francisco, CA 94102

Clerk of the Court

Santa Clara County Superior Court
191 N. First Street

San Jose, CA 95113

Each said envelope was then, on July _&_(e, 2013, sealed and
deposited in the United States mail at Oakland, California, the county in
which I am employed, with the postage thereon fully prepaid.

I declare under penalty of perjury that the foregoing is true and
correct.

Signed on July Q\(e 2013, at Oakland, California.

DECLARANT






EXHIBIT A






AMENDMENT ANALYSIS
OF
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Feb. 17

Mar,

10

AMENDEMENT ANALYSIS
Section 190.3

EXPANDS CRIMES FOR WHICH DEATH MAY BE IMPOSED
Amends SB 155 to include Section 219 of the Penal Code,
train derailing, as an offense for which a penalty hear-
ing will be convened to determine whether the defendant
will be sentenced to death or life imprisonment without
parole. This provision is inconsistent, however, with
the remainder of the bill because as introduced SB 155
expressly amended 8219 to provide that the severest sen-
tence that could be imposed was life imPrisonment.withe
out parole. On April 13, 8219 was als&hﬁhended se as to
allow death to be a possible sentence for train derailing.
The remainder of the amendment is grammatical and does not
have a substantive effect on the law.

LIMITS EVIDENCE OF AGGRAVATION TO CONVICTIONS FOR

VIOLENT FELONY OFFENSES - B '
The original draft of SB 155 allowed the trier of fact
in a penalty hearing to consider the defendant's "prior
criminal activity." The March:  10th amendment restricts
the trier of fact's consideration to the defendant's
prior felony convictions for crimes of violence against
a person, :

PRECLUDES EVIDENCE OF MISDEMEANORS OR NON-VIOLENT
FELONIES FROM BEING CONSIDERED WHEN EVALUATING
DEFENDANT 'S CHARACTER AND BACKGROUND

This amendment assures the defendant that an analysis of

his "character, background! and "history" will not include
the introduction of evidence regarding prior criminal act-
ivity that d4id not result in a felony conviction for a
violent crime. The amendment strengthens the amendment
beginning on line 15 by precluding the prosecution from
introducing evidence of misdemeanors and non-violent felonies
under the guise of aiding the trier of fact in an evaluation
of defendant's character and background.

DELETES THE REQUTREMENT THAT MITIGATION BE PROVED
BY A PREPONDERANCE OF EVIDENCE

As introduced, SB 155 required the defendant to prove
mitigating circumstances by a prepondem.nce of evidence.
The March 10 amendment deletes this requirement and allows
the trier of fact to impose a sentence of life imprison~
ment without parole if it finds that the mitigating
circumstances are sufficiently substantial to call for
leniency. This is a much easier burden for the defen-
dant to meet.



Mar,., 10

Mar. 24

April 13

AMENDMENT ANALYSIS
Section 190.3

LIMITS EVIDENCE OF AGGRAVATION TO CORVICTIONS

FOR VIOLENT FELONY OFFENSES '
The same result as in the amendment beginning on line
15, Note that the words of the provision "against the
person of ancther" may act to effectively exclude such
crimes as arson of an uninhabited building.

ALLOWS CONSIDERATION OF PRIOR "SIGNIFICANT

CRIMINAL ACTIVITY"
This provision alters the amendment offered on March 10,
when consideration of defendant's prior criminal activity
was limited to his past felony convictions for violent
crimes. The March 24 amendment allows the trier of fact
in a penalty hearing to consider evidence of defendant's
"significant prior criminal activity." Under this pro-
vision a conviction is apparently not necessary; thus the
sentencing authority could consider past arrests as ell
as past convictions for any "significant" misconducte ™ The
word "significant” is never defined, Fhis amendment would
probably result in different standards being applied in
like cases. For example, assault may be considered sig-
nificant by one court but insignificant by another court.
The same evidence is at stake both times, but a different
result is achieved.

SAME EFFECT AS AMENDMENT BEGINNING LINE 15

NO SUBSTANTIVE EFFECT

ALLOWS CONSIDERATION OF OFFENSES INVOLVING VIOLENCE
This 1s the third time this provision has been amended.
This particular amendment attenipts to compromise the dif-
ferences between those who want to let evidence of vir-
tually any criminal activity be considered in the penalty
hearing, and those who wish to restrict considerjtion to
prior felony convictions for crimes of violence. The
April 13th amendment allows the trier of fact to consider
any offense involving the threat or use of violence whether
or not a conviction resulted.

SAME EFFECT AS AMENDMENT BEGINNING ON LINE 15




AMENDMENT ANALYSIS
Section 190.3

April 28

STREAMLINES LANGUAGE, NO SUBSTANTIVE EFFECT.

FURTHER DELINEATES TASKS OF TRIER OF FACT IN

PENALTY HEARING
The April 28th amendment to this section adds the word
"otheg“ apparently to focus the trier of factis atten-
tion on defendant's prior criminal activity other than
that for which he is currently on trial. This provision
consequently emphasizes that the trier of fact should
not only (1) consider the circumstances of the crime
for which defendant stands presently convicted, but also
(2) consider defendant's prior criminal activity.

PROHIBITS CONSIDERATION OF NON-VIOLENT OFFENSES.

REQUIRES THAT THE DEFENDANT RECEIVE NOTICE OF

EVIDENCE TO BE USED IN AGGRAVATION PRIOR TO TRIAL,
This amendment first deletes lines 18 through 23. It
replaces these lines with a prohibition against consid-
eration of criminal activity that did not involve the
threat or use of force or violence. Significantly, the
new amendment expressly states that an offense can be
considered even though a conviction for that offense was
never obtained, The provision also prohibits the prose-
cution from introducing evidence of aggravation at the
penalty hearing unless the defendant receives notice
prior to trial that such evidence will be so used., This
amendment was apparently submitted by the author of the
bill himself. Unfortunately no reason for the addition
was forthcoming either through his office or from the
Committee on Criminal Justice.

INSTRUCTS TRIER OF FACT AS TO CIRCUMSTANCES TO BE
CONSIDERED AT SENTENCING HEARING, REQUIRES TRIER
OF FACTI TO BASE DECISION AS -TO SENTENCE UPON FACTS
PRESENTED AT PENALTY- HEARING, -
In the original draft of SB 155 evidence concérning the
nature and circumstanceés of the present offense could be
presented at the penalty hearing by either the People or
the defendant., However, the list of items that the trier
of fact was to take into account did not include the nature
of the present offense., The April 28th amendment rectifies
this deficiency by including, as subdivision (a) the ability
of the trier of fact to consider the circumstances of the.
present crime in determining the penalty to be imposed.
Subdivisions (b), (c), (d), (e), (£), (g), (h), and (i)
have been given new subd1v131on 1etters but otherw1se re-
main unchanged. The amendment does, however, add (37,
allows the defendant to introduce any other ev1dence of
extenuation though not previously listed. (Continued next pg.)




~ AMENDMENT ANALYSIS
Section 190.3

April 28
by nani .

26 (cont.) The amendment,hén 1559 58 also replaces the provision that
was deleted on’ lines 18 through 23. In the original draft
of the bill the trier of fact need only consider the evidence.
The amended provision requires the trier of fact not only to
consider and take into account the evidence, but also to be
guided by the evidence in coming to a decision about sentence.
This protects the defendant from the caprice of a jury who
hears substantial evidence of mitigation but due to prejudice
refuses to base the sentence upon the evidence presented.

May 9

1BG PROHIBITS CONSIDERATION OF PAST OFFENSES FOR WHICH

' DEFENDANT HAS BEEN ACQUITTED ’ '
The May 9th amendment to this section precludes the prosecu-
tion from introducing as an aggravating circumstance evidence
that the defendant was arrested but later acquitted for an
offense. This amendment unfortunately goes only part way in
ameliorating the prior section's infirmities. It is still
conceivable that the prosecution could introduce evidence

" that the defendant was arrested for a crime even though the

charges were later dropped or the defendant pled guilty to
a lesser offense, : '

18R » REQUIRES DEFENDANT TO RECEIVE NOTICE OF ALL EVIDENCE

' ' IN AGGRAVATION TO BE INTRODUCED AT PENALTY HEARING
This amendment 'apparently was designed to plug up a loophole
whereby the prosecution could introduce evidence of aggrava-
ting circumstances without notifying the defendant because
such evidence was never "proved" by the People. By substitu-

~ ting "introduced" for »proved" the amendment forces the pros-

ecution to notify the defendant of all the evidence to be
presented at the hearing, not just that evidence to be "proved."

62 . STREAMLINES IANGUAGE. NO APPARENT SUBSTANTIVE EFFECT



April 28
4

May 9
10

SECTION 190.1

‘As introduced SB 155 mandated a trifurcated proceeding. The

defendant's guilt was first adjudged. If he was found guilty,
his sanity under 1026 was then determined. If he was found
sane, the verity of any alleged special circumstances was de-
termined in a separate proceeding. If any of the charged
special circumstances was found to exist, then a separate
penalty hearing was to be convened to determine sentence.
The April 28 amendment restructures the trial proced-

ure by providing for a bifurcated hearing in which the trier
of fact ascertains defendant's guilt or innocence at the same
time special circumstarices are evaluated. ' This ill-considered
amendment was probably the result of a criticism addressed to
the original version of the bill by the Senate Committee on the
Judlciary, whose report on SB 155 noted that Gregg expressed
a preference for a bifurcated procedure (See Appendix). By
requiring that the determination of special circumstances occur
in the same hearing as the adjudication of guilt the April 28
amendment postpones a determination. of sanity under PC 1026
until after the law may have automatically imposed a sentence.
See 9 Pacific Law Journal, January 1978 pp. 446-447 ( Appendix).

~ Section 190.4(c) requires the same jury that adjudges
guilt or innocence to determine sanity. However the April 28
amendment to Section 190.1 complicates this since now there is
an intervening special circumstance hearing between determlnatlon
of guilt and sanity. It is conceivable that to meet the mandates
of 190.4 a jury that determines guilt but who could not agree on
special circumstances and hence was dismissed would have to be
reimpaneled after another jury evaluated special circumstances
in order to evaluate sanity.

This amendment merely clarifies ehat procedure is to be followed
when the special circumstance alleged is a prior murder. There
is, apparently no substantive difference between the original
version of the bill and the bill as amended.
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Introduced by Senator Deukmejum (Pnncxpal Coauthors.
Senator Beverly and Assemblyman McAlister) "~
(Coauthors Senators Briggs, Campbell, Cusanovich, Johnson,
Nejedly, Nimmo, Presley, Richardson, Russell, and Stull;

,' ‘Assemblymen Perino, Antonovich, Boatwright, Chappie,

" Cline, Golher, Cordovs, Craven, Cullen, Duffy, Ellis, - .

" Hayden, Imbrecht, Lancaster, Lant , Lewis,

| . Nestande, ‘Robinson, Statham, Stirling, Vincent Thomas,

. leham Thomas, Thurman. Norman Waters, and_lWray) o

. Anactto amend Section 167 2 of the Mﬂxtary and Veterans -
Code, to amend Sections 37, 128, 209, 218, 1018, 1050, 1103,
1105, 4500, and 12310 of, to repeal Sections 190, 190.1, 1, 190.2,
and 190.3 of, and to add Serons 190, 190.1, 190.2, 1903 1904,
190.5, and 190.6 to, the Penal Code, relating to pumshnwnt for
crimes, and declanng the urgency thereof to take effect
xmmedmtely }

| - LECHLATIVE oouusu:s mcm '_ S
'SB 155, as introduced Deukmejian. th penalty.

~ Existing law provides | for the aenon of the death pen-
alty under procedures w. hich have ed by court

~ decision because they lack prov:sxon for consxderatxon of miti- '
- gatinig g circumstances. -

This bill would make. suéh 8 mmgahng circumstances prrovi-: |

' monmthehw,astocertuncrimeso lysub,)ectonlyto

‘in other cases. .’ IR
.. Thebxllwouldnkceﬁectimmadhte!yf

the death penalty, and would impose life imprisonment
out parole ratherthnndeath arlife mPﬁsonmentwnthparole o

P Er
..‘
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fn'landated local program: x;o.. : -
o ﬂzepeople of the State afC‘alzfomm do enact as follows:
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SECTION 1. Section 1672 of the Military il Ve

‘Code is amended to read:

1672. Any person who u;sugilty of violating Seetions

Section 1670 or 1671 is puni ble as follows: .~ . -

- {(a) If his act or failure to act causes the death ef; er
bedily injury te; of any person, he is punishable by

death or imprisonment in the state prison for kife; ot the

diseretion ef the jury trying the ense; or at the diseretion

: net &
without possibility of, parole. The penally shall be
determined pursuant to the provisions of Penal Code
Sections 190.3 and 190.4. If the act or failure to act causes
great bodily injury to any person, & person violating this
section is punishable by life imprisonment without
e, . . o o
"(b) If his act or failure to act does not cause the death
of, or great bodily injury to, any person, he is punishable
by imprisonment in the state prison for not more than 20
years, or a fine of not more than ten thousand dollars

($10,000), or both. However, if such person so acts or so

fails to act with the intent to hinder, delay, or interfere

with the preparation of the United States or of any state -

for defense or for war, or with the prosecution of war by
the United States, or with the rendering of assistance by -
the United States to any other nation in connection with
that nation’s defense, the minimum punishment shallbe
imprisonment in the state prison for not less than one
gm , ~and the ‘maximum punishment  shall be -
prisonment in the state prison for not more than 20
years, or by a fine of not more than ten thousand dollars
(slo,m), or bﬂﬂl. ) o ‘.- s ' . . ) ~ S . 3 i “r |.".‘. _
. SEC. 9. Section 37 of the Penal Code is amended to
B T T A T
37. Treason against this State.state consists only.in

.Jevying war against it, adhering to its enemies, or giving
them aid and comfor't,.gnd‘cat_l;be.comnﬁtted

ﬂnly e_.by

00090
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'persons owmg allegiance to’ the State: state. The

punishment of treason shall be deeth: death or life
imprisonment without possibility of parole. The penalty
shall be determined pursuant to Pemd Code Secbans ’
1.903 and 1904

'SEC. 3. Sectxon 128 of the Penal Code is amended to
fead.

128, Every person who, by ‘willful perjury -or

“subornation of petjury procures the convicton and

execution of any innocent person, is punishable by death:

- death ar life imprisonment without possibility of parole.

The penalty shall be detennmed pursuant to Pena! Code

~ Sections 190.3 and 1904,

' SEC. 4. Section 190 of the Penal Code is repealed
mngaﬂ-ﬁefmdermeheﬁﬂtdegree

ehuged&ndfeundbbememthem

provided in
Seetion 1901 Every person eﬂuemeguﬁa*efmuréefm

the frst degree M suffer eenfinement in the state
prisen fer life; unless he or she is guilty of murder in the
first degree whieh is perpetueted by means of torbure
with the intent to ldll; in which ease he or she shall suffer
'eenﬁnementmthestetepmeamtheutﬂaepesab&blef
perole: Every person guilty of murder in the sedend
degreeupuﬂmblebynpmemeaththesﬁetepmen
for five; six; or seven years: - _
SEC. 5. Section 190 is added to the Penal Code to read:
- 190. Every person guilty of murder in the first degree
shall suffer death, confinement in state prison for life
without pOSSlbl.llt}' of parole, or confinement in state
prison for life. The penalty ‘to be applied shall be’
determined as provided in Sections 190.1, 190.2, 190.3, .

‘1904, and 190.5. Every person guilty of murder in the .

second degreeis pumshable by unanOnment in the state

'pnson for five, six, or seven years.

SEC. 6. Section 190.1 of the Penal éode is repealed
%kwmm%&e%pﬁ&ubh

impesed pena!!y‘fer an offense enly upen the

as the
.ﬁ!_idu?gofibem.of !peeedmtaaees

000 0. °
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SEC. 7. Section 190.1 is added to the Penal Code, to

- read:

190.1. A case in which t':h,e. death penalty may be

imposed pursuant to this chapter shall be tried. in

separate phases as follows: N
(a) The defendant’s guilt shall first be deteriniried

without 2 finding as to special circumstances or penalty. -
- (b) If the defendant is found -guilty, his sanity on any

plea of not guilty by reason of insanity under Section 1026
shall be determined as provided in Section 190.4. If he is
found to be sane, and one or more special circumstances
as enumerated in Section 190.2 have been charged, there

shall thereupon be further proceedings on the question .
of ‘the truth of the charged special circumstance or

circumstances. Such proceedings shall be eqnduCted__ip

accordance with the provisions of Section1904. .-, .
_ {(c) If any charged special circumstance is found toﬂl:e :

her pr: ings on the .
question of penalty. Such proceedings shall be conducted
in accordance with the provisions-of Sections 190.3 and "

true, there shall thereupon be further prog

;000 @
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16 SEC. 9. Section 190.2 is added to the Penal ‘Code, to
17 vead: = - ' IR o

18 1902 The penalty for a defendant found guilty of

19, murder in the first degree shall be death or confinement
90 in the state prison forlife without possibility of parole in
21 any case in'which one.or more of the following special

proceeding under Section 1904, to be true: .- - -

" (a) The murder was intentional and was carried out
pursuant to agreement by the person who committed the

. murder from any person other than the victim; -~ ..
*.-({b) Thedefendant was personally present during the
_commission of the act or acts causing death, and directly
- committed or physically aided in such act oracts and any
f the folowing additional circumstances exists: . -

subdivision {a) or (b) of Section 830.3,.or subdivision (b)
.-of Section 830.5, who, while engaged in the pesformance
-of his duty was intentionally killed,;and the-defepdant
37 . knew, or reasonably should have known that such victim
/38 was a pedce officer engaged in the performance of his
40 -42) The . murder- was.  willful, -deliberate, -and

YERessesERRRRER

1000 ©

circumstances has been charged and specially found,ina

murder to accept a-valuable consideration for the act of .

., (1) The victim is a peace officer as defined in Secbon
- 8301, subdivision .(a), (b), {d), or(e) of Section 8302,

\
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premeditated and the victim was 8 witness to a crime

who was, intentionally killed. for .the purpose of

preventing his testimony in any criminal proceeding.
(3) The- murder was willful, deliberate, and

premeditated and was committed during the commission
or attempted commission of any of the following crimes: ;

(i) Robbery in violation of Section 211;

“(iii) Rape by force or violence in violation of
subdivision (2) of Section 961; or by threat of great and
immediate bodily harm in violation of subdivision (3) of
Section 261; Co , '_ o
~ (iv) The performance of a lewd or lascivious act upon
the person of a child under the age of 14 yearsin violation
of Section 288; - : o )
(v) Burglary in violation of subdivision (1) of Section

460 of an inhabited dwelling house with an intent to

commit grand or petit larceny or rape. .

'(4) The murder was: willful, deliberate, and
premeditated, and involved the infliction of torture.
(5) -The defendant has in this proceeding been

.convicted of more than one offense of murder of the first

or second degree, Of has been convicted in a prior
proceeding of the offense of murder of the first or second

degree. For the pu of this paragraph an’offense
committed ini another jurisdiction which if co itted in
California would be punishable as first or second degree
murder shall be deemed to be murder in the first or
second degree. . N

~'SEC. 10. Section 1903 of the Penal Code is repealed.

20$()ﬁ) Kidnapping in violation of Section 207 or ‘S'e_ction |

1>
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, 'asgzc'n. Section 190.3 is added to the Peral Code, t
read: S o o _
190.3. If the defendant has been found guilty of murder

in the first degree, and a special circumstance has been

charged and found, in a proceeding under Section 190.4,
to be true, or if the defendant may be subject to the death
penalty after having been found guilty of violating Penal
Code Section 37, Penal Code Section 128, Penal Code
Section 4500, Penal Code Section 12310, or Military and
Veterans Code Section 1672, the trier of fact shall

determine whether the penalty shall be death or life-

imprisonment  without possibility of parole. In the
proceedings on the question of penalty, evidence may be
presented by either the people or the defendant as to any
matter relevant to aggravation, mitigation, and sentence,

“including, but not limited to, the mnature. and
_circumnstances of the present offense, and the defendant’s

mental condition and physical condition. S

* The penalty shall be death unless the trier of fact, after
consideration of all the ‘evidence, finds by =
preponderance of the evidence that there are mitigating
circumstances sufficiently substantial to call for leniency,

prior criminal activity, character, background, history,

without ‘possibility of parole.

in which case the penalty shall be life imprisonment
In determining the penalty the frier of fact shall take

into account any. of the following factors if relevant:

- (&) The presence or absence of prior criminal gctiyif}"
by the defendant. - - = 7T T

" {b) Whether or not the éffeﬁéé irascoxmmtted wlnle
the defendant was ‘ander the influence “of extreme

~(€) Whether or not the victim was 8 participant in the

defendant’s homicidal condutt -or consented to the
homicidal act.

“ge0’0
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L A{d) Wh.eﬂ"ne; or not ﬂ'lé offense was committed under
circumstances which the defendant reasonably’ believed ---

to be a moral justification or extenuation for his conduct.

another person.

capacity of the defendant to appreciate the criminality of
his conduct or to conform his _conduct to " the

 yequirements of law was impaired as a result of mental -

disease or the affects of intoxication.

. {(g) The age of the defendant at the 4 ; eofthe crime.’
- - (h) Whether or not the defendant was an accomplice

to the offense and his participation in the commission of
the offense was relatively minor. '

read: . o
"190.4. (a) When special circumstances as enumerated
in Section 1902 are alleged, and the defendant has been
found guilty of first degree murder, there shall be a
special circumstan

hearing on the issue of the

hearing the determination of the truth of any or all of the
ial circumstances charged shall be made by the trier

special
of fact on the evidence presented. .- ...
Either party may present such additional evidence as

they deem necessary and is relevant to the question of

whether or not there-exist special circumstances.

In case of a reasonable doubt as to whether a:specia.i.

circumstance istrue, the defendant is entitled to a finding
that it is niot true. The trier of fact shall make a speci
finding that each special circumstance charged is either
true or not true. Wherever & special circumstance
requires * proof -of the commission ‘or - attempted
commission of a crime, such crime shall be charged and
proved pursuant to the general law applying to the triad
at conviction of a crime. W e e S
If the defendant was convicied by the court sitting
without a jury, the trier of fpctahillbe'a]ury'nnl_es 2 {:g
is waived by the defendant and by the people, in which
case the trier of fact shall be the court. If the defendant

¥

$08 8

"(e) Whether or not the “defendant . acted under -
extrerne duress or under the substantial domination of

~ (f) Whether or ';n‘ot' at .fh'e.“" ﬁmeof the bffeniq the |

(s) T to T
SEC. 12. Section 1904 is added to the Penal Code, to

S
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* was convicted by a plea of guilty the trier of fact shall be
: ajurymﬂes—&}mv—;s—wa by thedefendant -and by the

If the trier of fact finds that any one or more of the'
sﬁ‘:“l circumstances enumerated in Section 190.2 ‘as
[4

ed is true, there shall be a separate penalty hearing,

.and neither the finding that any of the remaining special
‘circumstances charged is not true, nor if the trier of fact

is a jury, the inability of the jury to agree on the issue of

- the truth or untruth of any of the remaining special

circumstances charged, shall preveit | the holdmg of the
separate penalty hedring.

In any case in whxch the defendant has been found
guilty by a jury, and the same or another jury has been
unable to reach a unanimous verdict that one or more of
the special circumstances charged are true, and does not
reach a unanimous verdict that  all the special
circumstances charged are not true, the court shall
dismiss the jury and shall order a new jury impaneled to
try the issues, but the issue of guilt shall not be tried by
such jury, nor shall such jury retry the issue of the truth
of any of the special circumstances which were. fourid by
a unanimous verdict of the previous jury to be untrue. If
such new jury is unable to reach the unanimous verdict
that one or more of the special circumstances it is trying

are true, the court shall dismiss the jury and impose a

punishment of confinement in state prison for life.

(b) If defendant was convicted by the court sitting
without a jury, the trier of fact at the penalty hearing shall
bea jury unless a jury is waived by the defendant and the
people, in which case the trier of fact shall be the court.

If the defendant was convicted by a plea of guilty, the

trier of fact shall be a jury unless ajury is waxved by the
defendant and the people. .. -

If the trier of fact is a jury andhasbeen unable' to reach |
2 unanimous verdict as to what the penalty shall be, the

court shall dismiss the jury andshal]orderanewjury

_impaneled to determine the penalty. If such jury is

unable to reach a unanimous verdict as.to what the

‘»pena.lty shall be the court shalldnxzmss the jury and"

00090
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impose a punishment of confinement in state prison for
life without possibility of parole.. T
(c) If the trier of fact which convicted the defendant
of a crime for which he may be subjected to the death
penalty was a jury, the same jury shall consider any plea
of not guilty by reason of insanity pursuant to Section
1026, the truth of any special circumstances which may be
alleged, and the penalty to be applied, unless for good
cause shown the court discharges that jury in which case
a new jury shall be drawn. The court shall state facts in
support of the finding of good cause upon the record and

_cause them to be entered into the minutes. -

(d) In any case in which the defendant rﬁay be
subjected to-the jc‘le‘ath'pexwlty. evidence presented at

_any prior phase of the trial,. including any proceeding

‘upon a plea of not guilty by reason of insanity pursuant
to Section 1026, shall be considered at any subsequent
phase of the trial, if the trier of fact of the prior phase is
the same trier of fact at the subsequent phase.
, __S(EiIC'. 13. Section 190.5 is added to the P al Code, to
read:
190.5. (a) Notwithstanding any other provision of law,
the death penalty shall not be imposed upon any person
who is under the age of 18 years at the time of commission
of the crime. The burden of proof as to the age of such
person shall be upon the defendant. . - - -
_(b) Except when the trier of fact finds that a murder
was committed pursuant to an agreement as defined in
subdivision (a) of Section 190.2, or when a person is
convicted of a violation of Penal Code Section 37, 128,
4500, or 12310; or a violation of subdivision (a) of Military
and Veterans Code Section 1672, the death penalty shall
not be imposed upon any person who was a principal in
the commission of & capital -offense unless he was

personally present during the commission of the act or
-aots causing death, and directly. committed or physically
sided in the tommission of such act or acts... - -~ %

- SEC: 14. Section 180.6 is.added to the Penal Gode, to

1906, The Legislature finds"that-the imposition of

000 0
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sentence in all capital cases should be expeditiously
Therefore, in all cases in which a sentence of death has
been imposed, the appeal to the State Supreme Court

must be decided and an opjnion reaching the merits must

be filed within 150 days of sentencing. In any case in

- which this time requirement is not met, the Chief Justice

-of the Supreme Court shall state on the record the
extraordinary and compelling circumstances causing the
delay and the facts supporting these circumstances. The .

failure of the Supreme Court to comply with the

equirements of this section shall in no way preclude
imposition of the death penalty "

read: . L

" 209. (a) Any,person who seizes, confines, inveigles,
entices, decoys, abducts, conceals, kidnaps or carries
away any individual by any means whatsoever with
intent to hold or detain, or who holds or detuins, such

“individual for ransom, reward or to commit extortion or
to exact from relatives or friends of such person any -

money or valuable thing, or any person who aids or abets

any such act, is guilty of a felony and upo6n conviction.
.thEyeofshaBsaE'erdeaﬂ!heaeshwhiehﬁf, '

subjected to any such set suffers death; er shall be

punished by imprisonment in the state prison for life

without possibility of parole in cases in which any person

subjected to any such act suffers death or bodily harm, or

shall be punished by imprisonment in the state prison for

life with the possibility of parole in cases where no such - -

person suffers death or bodily harm. g

~ (b) Any. person' who kidnaps or carries ‘away any
individual to commit robbery -shall be punished by
imprisonment in the state prison for life with possibility .

of parole. -

"“'SEC. 16. Section 219 of the Penal Code is arended to

read: -

219, Evéry person who unlawfully throws out a switch,

removes a rail, or places anyobstruction on any railroad
with the intention of derailing any passenggr.-fre@ght or

r

206 o

SEC. 15. Section 209 of the Penal Code is amended to
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other train; car or engine and thus derails the same, or

_who unlawfully places any dynamite or other explosive

materigl or any other obstruction upon or near the track
of any' railroad with the intention of blowing up or
derailing any such train, car or engine and thus blows up

or derails the same, or who unlawfully sets fire to any

railroad bridge or trestle over which any such train, car

‘or engine must pass with the intention of wrecking such

of a felony and punishable with death in eases in which
ghyw'uﬁgﬁedh’wyuehaﬂsuﬂeﬁde&&ac

train, car or engine, and thus wrecks the same, is gmlty

result thereef; er imprisonment in the state
prison for life without possibility of parole in cases where
any person suffers death or bodily harm as a proximate
result thereof, or imprisonment in the state prison for life

with the possibility of parole, in cases where no person
. suffers death or bodily harm as a proximate result thereof.

' EEC 17. Section 1018 of the Penal Code is amended to
read: ' L C
1018. Unless otherwise provided by law every plea
must be entered or withdrawn by the defendant himself
in open court. No plea of guilty of a felony for which the
maximum punishment is death, or life imprisonment

_ without the possibility of parole, shall be received from a
defendant who does not appear with counsel, nor shall

any such plea be received ‘without the consent of the

No plea of guilty of a felony for which the mmmum

-defendant’s counsel. Ne plea of guilty to & eepital offense
proceedings provi

‘punishment is not death or life imprisonment without the

possibility of parole shall be accepted from any defendant
who does not appear with ‘counsel unless the court shall

g;;rof his right to counsel and unless the
court shall find that the defenddnt understands his right

to counsel and freely waives it and then, only if the

defendant has expressly stated in open court, to the court,
that he does not wish to be represented by counsel. On

_application of the defendant at any time béfo’gz judgment

the court may,-and in case of a defendant who appeared

0000
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without counsel at the time of the plea the court must, for
a good cause shown, permit the plea of guilty to be
withdrawn and a plea of not guilty substituted. Upon
indictment or information against a corporation 8 plea of
guilty may be put in by counsel.’ This section ' 3
liberally construed to effect these objects and to promote

‘justice. ‘ . o
| SCElJC. 18. Section 1050 of the Penal Code is amended to
reaq: - : v R

1050. The people of the State of California have a right
to a speedy trial. The welfare of the people of the State

. of California requires that all proceedings in ‘criminal

cases shall be set for trial and heard and determined at '
the earliest possible time, and it shall be the duty of all

courts and judicial officers and of all prosecuting

“attorneys to expedite such_prqceedings to the g{eatest

degree that is consistent with_the .ends of justice. In
accordance with this policy, criminal cases shall be given
precedence over, and set for trial and heard without
regard to the pendency of, any civil matters or
proceedings. No continuance of a criminal trial shall be
granted except upon affirmative proof in open court,

.upon reasonable notice, that the ends of justice require a

continuance. No continuance shall be granted in & capital
case except where extraordinary and compelling
circumstances Tequire & continudnce. Facts supporting
tbesevcircwpftxnce;mm‘t_be;taledfor the record and the
court in granting & continuance must direct that the
clerk’s minutes reflect the facts reqinring & continuance. .

Provided, that upon a showing that the attorney of record -

at the time of the defendant’s first & pearance in the .
superior court is aMember of thele ture of this State
state and that the Legislature is in gession or that &
legislative interim comt ittee of which the attorney isa -
‘duly appointed member is meeting br is to eet within -

the next seven diys, the defendant shall be entitled fo a°.
reasonable ‘_i:onﬁnqgn'gg'»hét"to exceed 30 -days. No -
continuance shall granted forany ._longer}time‘than it

is affirmatively :proved -she ends of justice’ vequire..

-Whenever any continumce is granted. the ficts prov

09000’
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which require the continuance shall be entered: upon the

~ minutes of the court or, in a justice court, upon the
docket. Whenever it shall appear that any court may be .

required, because of the condition of ‘its calendar, to
dismiss an action pursuant to Section 1382 of this code, ‘the

‘court must unmedxately notify the chaxrman of .the

Jud:cial Council.
SEC. 18. Section 1103 of the Pennl Code :s amended to
rea

1103. Upon a trial for treason, the defendant cannot be '

convicted unless upon the testimony of two witnesses to
the same overt act, or upon confession in open Court; ner
nor, except as provided in Sections 190.3 and 190.4, can
evidence be admitted of an overt act not, exprecsly
charged in the indictment or information; nor can the
defendant be convicted unless one or more overt acts be
expressly alleged therein.

read:
1105. '(2) Upon a trial for murder, the commission of

the homicide by the defendant being proved, the burden

of proving circumstances of mitigation, or that justify or
excuse it, devolves upon him, unless the proof on the part
of the prosecution tends to show that the crime

committed only amounts to manslaughter, or that the .

defendant was justifiable or excusable.

(b) Nothing in this section shall apply to &aﬂ"ectany _

proceeding under Section 190.3 or 1904.

ScEl:C 21. Sectxon 4500 of the Penal Code is amended to
rea

4500, Every person undergo a hfe sentence in a state

‘prison ‘of this state, who, with malice aforethought,

commits an assault upon the person of enether; other
then aneother inmate; another with a deadly weapon or

instrument, ‘or by any means of force likely to produce

great bodily injury is punishable with desth; death or life
imprisonment without possibility of parale. The penalty

shall be determined pursuant to the provisions of Sections

190.3 and 190.4; however, in cases in ‘which the person

'mbjected to. such assault does not dxe within a year and

900 0

SEC. 20. Sechon 1105 of the'Penal Code is amended to |
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~a vday, after such assault asa -proximafe ré&ult thefeof._er

the persen se essaulted iy another immate; the
punishment shall be imprisonment in the state prison for
life without the possibility of parole for nine years. .
For the purpose of computing the days elipsed
ween the commission of the assault and the death of
the person assaulted, the whole of the day on which the

‘assault was committed shall be counted as the first day.

Nothing in this section shall be construed to prohibit
the application of this section when the assault was
committed outside the walls of any prison if the person
committing the assault was undergoing a life sentence in .
a state prison at the time of the commission of the assault. -

SE’% 22. Section 12310 of the Penal Code is amended
to read: : e .

12310. Every person who willfully and ‘maliciously -
explodes or ignites any destructive device or any
explosive which causes mayhem or great bodily injury to

-any person is guilty of a felony, and shall be punish by

death or imprisonment in the state prison for life: /ifs

- without possibility of parole. The punishment penalty -

shall be determined in the manner provided for in
Seetion 1901 pursuant to the provisions of Sections 190.3
&nd 1904, If no death occurs then such person shall be
punished by imprisonment in the state prison for life

- without possibility of parole. - . e
- SEC. 23. If any word, phrase, clause, or sentence in any -
.section amended or added by this act, or any section or . -

provision of this act, or application thereof to any person -
or circumstance, is held invalid, such invalidity shall not . -

affect any other word, phrase, clause; or sentence in any -
section amended or added by this act, or any .other

-section, provisions or application of this act, whichcan be

given effect without the invalid word, phrase, clause,
sentence, section, provision or applicatian and to this end

the provisions of this act are declared to be severable.
SEC. 24. If any word, hrase,clause, or sentence in any
~section amended or added by this act, ar.ahy section or

‘provision of this act, or application thereof to.any person

- or circumstance, is held invalid, and as a result thereof,a

- 900 0



defendant who has been sentenced tﬁ death under the |
provisions of this act will instead be sentenced to life .

imprisonment without jpossibility . of "»pa.role. The

existing law, and must take effect immediately in order

to guarantee the public the protection inherent in an

operative death penaltylaw
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AMENDED IN SENATE FEBRUARY 17, 1977 - - _
SENATE BILL |

———

" Introduced by Senator De,t.xl:mej'ian _ (Prmcxpal Coaﬁtho:rs;é

Senator Beverly and Assemblyman McAlister)

(Coauthors: Senators Briggs, Gampbell; Campbel], Dennis’

Carpenter, Cusanavich, Johnson, Nejedly, Nimmo, Presley,
-Riehardson; Richardson, Robbins, Russell, and -Stull;

_ Assemblymen Perino, Antonovich, Boatwright, Chappie, .

Chimbole, Cline, Collier, Cordova, Craven, Cullen, Duffy,

Elis; Ellis, Hallett, Hayden, Imbrecht, Lancaster, -

Lanterman, Lewis, Nestande, Robinson, Statham, Skiling.

Stirling, Suitt, Vincent Thomas, William Thomas, Thurman,

Norman Waters, and Wray)

January 19,1977"

An act to amend Section 1672 of the M1!1tary and Veterans

Code, to amend Sections 37, 128, 209, 219, 1018, 1050, 1103,
. 1105, 4500, and 12310 of, to repeal Sections 190, 190.1, 190.2,

and 190.3 of, and to add Sections 190, 190.1, 190.2, 190.3, 190.4, _
190.5, and 190.6 to, the Penal Code, relating to punishment for
crimes, and declaring tlgq urgency thereof, to -tn!te eﬁect |

o Lacxsu'nvz oounm-smcm R
" SB 155, as amended, Deukmejian. Death penalty. -

Existing law provides for the imposition ‘of the death pen-
alty under procedures which have been invalidated by court -

\

decision because they lack provisi for consideration of miti- -

gating circumstances. -

- ‘This bill would make such a mlbgaﬁngcircmnstancesprov:- }

" sion in the law, as to certain crimes formerly subject anly to -

the death penalty, and would impose life imprisonment with- -

out parole rather than death or life imprisonment with parole
600 b

: .. No 155
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in other cases.

“The bill would take ;:Ffect ixzuhediately as an urgency stat-
ute. T C R
" Voter %. Appropriation: no. Fiscal committee: no. State:

mandated local program: no.

wmdduhwww
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' ﬁegeopleoftbe State of Califarnia do enact as follows:
" SECTION 1. Section 1672 of the Military snd Veterans _

Code is amended to read:

1672. Any person who is‘guilty of viqiaﬁrig Séctioix. 1670

or 1671 is punishable as follows: " -

~ (a) ¥ his act or failure to act causes the death of any

person, he is punishable by deathor imprisonment in the

state prison for life without possibility of parole. The -

penalty shall be determined pursuant to the provisions of
Penal Cede Sections 190.3 and 084 190.4 of the Penal
Code. If the act or failure to act causes great bodily injury

to any person, a person violating this section is punishable
by life imprisonment without possibility of parole.

(b) If his act or failure to act does not cause the death
of, or great bodily injury to, any. person, he is punishable

. by imprisonment in the state prison for not more than 20

years, or a fine of not more than ten thousand dollars
($10,000), or both. However, if such person so acts or so

- fails to act with the intent to hinder, delay, or interfere

with the preparation of the United States or of any state
for defense or for war, or with the prosecution of war by

the United States, or with the rendering of assistance by

the United States to any other nation in connection with

that nation’s defense, the minimum punishment shall be
imprisonment in the state prison for not less ‘than one

year, :and the -maximum: punishment * ' shall * be
imprisonment in the state srisont for not more than 20

years, or by a fine of not more than ten thousand dollars

(810,000), or both. . .~

SEC. 2. Section 37 of the Penal Code is amended 10

.37. ﬁmﬂmm state . -_i—l only mle

war against it, adhering to its enemies, or giving them aid

RIIX)
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and comfort, and can be committed only by persons
owing allégiance to the state. The punishment of treason

shall be death or life imprisonment without possibility of.

parole. The penalty shall be determined pursuant to
Penal Code Sections 190.3 and 1904. = .- o

SgIC. 3. Section 128 of the Penal Code is amended to
read: ) Ce ' E

N

execution of any innocent person, is punishable by death
or life imprisonment without possibility of parole. The
penalty shall be determined pursuant to Penal Got
Sections 190.3 and 190.4. - s
" SEC. 4. Section 190 of the Penal Code is repealed.

SEC. 5. Section 190 is added to the Penal Code, toread:
~ 190, Every person guilty of murder in the first degree

shall suffer death, confinement in state prison for life

without possibility of parole, or confinement in state
prison for life. The penalty ‘to be applied shall be

determined as provided in Sections 190.1, 1902, 190.3,
190.4, and 190.5. Every person guilty of murder in the

second degree is punishable by imprisonment in the state -

prison for five, six, OI seven years.

TebG. 6 Section 190.1 of the Penal Code is repealed.

}SEI‘C. 7. Section 190.1 is added to the Penal Code, to
190.1. A ‘case in which the death penalty ‘may be

imposed pursuant to this -chaptgr_..‘!hal.l be tried in

separate phases as follows: - =

e he defendant’s guilt shall ‘first be determined
‘without a finding as to special circumstances or penalty.’
.(b) If the defendant is found guilty, his sanity oh any

plea of not guilty by reason of insanity under Section 1026

shall be determined as provided in Section 1904, if he is

found to be sane, and one or more special

as enurnerated in Section 190.2 have been charged, there
ghall thereupon be further proceedings on the ‘question

of the truth of the charged special circumstance or

- circumstances: Such proceedings shall be conducted.in
accordance with the provisions of Section 190.4.

2900

128. Every person who, by willful perjury or -
subornation ‘of perjury procures. the conviction and

Ao
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-duties.

-200:

(c) If any charged special c_ircum-stanc.e'is’found tobe
true, there shall thereupon be further proceedings on the

question of penalty. Such proceedings shall be conducted
in accordance with the provxsiomufSechmsmzmd
'SEC. 8. Section 1802 of _
_ SEC. 9. Section 1902 is added to the Penal Code, to

read: o . o . - N . .o
1902. The penalty for a defendant found guilty “of -
murder in the first degree shall be death or confinement
_in the state prison for life without possibility of parole in

any case in which one or more of the following

3 cxrcumstances has been charged and specially found, in a

pr ing under Section 1904, to-bedsue: .

(a) The murder was inten jonal and was carried out
pursuant to agreement by the person who committed the
murder to accept 8 valuable consideration for the act of
murder from any person other than the victim;

(b) The defendant was personally present during the
commission of the act or acts causing death, and directly

" committed or physically aided @ such act or acts and any

of the following additional circumstances exists: .

(1) The victim is a peac : :
830.1, subdivision (8), ??). (@), or (e) .of Section 8302,
subdivision (a) or (b) of Section 830.3, or subdivision (b)
of Section 830.5, who, while engaged in the performance
of his duty was intentionally killed, and the -defendant
knew or reasonabl should have known that such victim
was a peace officer engaged in-the performance -of his
" (2) The murder was wilifol, * deliberate, and
premeditated and the victim was & witness to a crime
who was iﬁ:‘:enﬁonally ‘killed for _the purpose of
preventing his testimony in any criminal proceeding. -

(3) The murder was willful, " .deliberate, und

premeditated and was committed during the commission

or attempted comumission of any of the folk crimes:
“i) Robbery in violation of Section )
(i) Kidnapping in viclation of Section 807 or Section

o001

the Penal Code is repealed. -

peace officer as defined in Sectlon

AT
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(iii) Rape by force or violén,ce_.'in violation of
subdivision (2) of Section 261; or by threat of great and .
gepcmedxagse bodily harm in violation of subdivision (3) of

" (iv) The: rmance of allé‘w;l or lasciwousactupon

the person of a child under the age of 14 years inviolation
of Section 288; . © IROAREEEEEE

_ (v) Burglary in violation of subdivision (1) of Section
460 of an inhabited dwelling house with an intent to
commit grand or petit larceny or rape. - PR
" (4) The murder was willful, deliberate, and
premeditated, and involved the infliction of torture.

" (5) The defendant has in this proceedin

. g
* convicted of more than one offense of murder of the first

or second degree, or has been convicted in a prior .
proceeding of the offense of murder of the first or second
degree. For the purpose of this para%mph an offense
committed in another jurisdiction whicl if committed in

California would be punishable as first or second degree .
‘murder shall be deemed to be murder in the first or

second degree. - R s e
SEC. 10. Section 190.3.of the Penal Code is repealed.
.sg.c; 11. Section 190.3 is added to the Penal Code, to -

read: S S S
. 190.3. If the defendant bas been found guilty of murder

in the first degree, and a special circumstance has been

charged and found, in a proceeding under Section 190.4,

to be true, or if the defendant may be subject to'the death
penalty after having been found guilty of violating Penal

Veterans Gode Seetion 167 Section 37, 128, 219, 4500, or -
12310 of this code, or subdivision (s) of Section 1672 of the

Military and Veterans Code, the trier ‘of fact shall
determine whether the pen&ll:{islmllbe -death or. life
imprisonment . without -possibility of “parole. In. the -

"proceedings on the question, of penalty, evidence may be -

presented by gither the people or the defendantestoany -

 matter relevant to aggravation, mitigation, and sentence,

incloding, ‘but not -limited - to,” the nature and

000 0
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circumstances of the present oﬂ'ense, and the defendant s
prior criminal activity, character, background,- hxstory,
mental condition and physical condition.

The penalty shall be death unless the trier of fact, after

consxderahon of all the evidence, finds by . a

‘preponderance of the evidence that there are mitigating

circumstances sufficiently substantial to call for leniency,

in which case the penalty shall be hfe lmpnsonment :

without possibility of parole. -

In determining the penalty the tner of fact shall take :

into account any of the following factors if relevant: -

(a) The presence or absence of prior cummal achvity ]

by the defendant."
(b) Whether or not the offense was cormmtted while

_ the defendant was under the infloence of extreme

mental or emotional disturbance. -
(c) Whether or not the victim was a participant in 1 the

defendant’s homicidal conduct or consented to the :

‘homicidal act. :
_ (d) Whether or not the offense was comrmtted under
‘circumstances which the defendant reasonably believed

to be a moral justification or extenuation for his conduct. .

(e) Whether or not the defendant acted under

" extreme duress or under the substanhal dommatxon of

another person.

"~ (f) Whether or not at the hme of the oﬂ‘ense the

'lcapacnty of the defendant to appreciate the criminality of
his conduct or to conform his conduct- to the

 requirements of law was impaired as a result of mental -

disease or the affects of intoxication. -
(g) The age of the defendant at the time of the cnme

* {h) Whether or not the defendant was an accomphce .
to the offense and his participation in the commxssxon of

the offense was relatxvely minor. -

SEC. 12. Secnon 1904 :s added to the Penal Code, to :

read:
1904. {a) When specml cxrcumstances ns.enumerated
in Section 190.2 are alleged, and the defendant has been

found guilty of first degree murder, there shall be a
hearing on the issue of the specialcircumstances At the»

"800 0
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. hearing the determination of the truth of any or all of the -
special circumstances charged-shalt € niiade by the trier
‘of fact on the evidence presented, S SR I
ither party may present such additional evidence as
they deem necessary and is relevant to the question of . -

whether or not there exis

circumstance is trye, the defendant is entitled to finding
that it is not true. The trier of fact shall make a special

finding that each special circumstance charged is either

true or not trye, Wherev_er' & special circumstance
requires proof of the -commission or attempted

commission of a crime, such crime shall be charged and -

proved pursuant to the genera] law applying to the trial
at conviction of g crime. . o
. If the defendant was convicted by the court sitting

without a jury, the trier of fact shall bea Jury unless a jury

If the trief of fact ﬁnds that _a_.ny'oné"or more of ‘tllle

ial circumstances enumerated in Section 190.2 a5

is a jury, the inability of the jury to agree on the issue of
‘the truth or untruth of any of th .

e rem special
circumistances charged, shal] prevent the holding of th
separate penalty hearing,. - - S ;

guilty

006-0 2

In any case in which the deféhdanfhas been found ; :
by a jury, and the same or another jury has been .
unable fo reach a unanimous verdict that one or more of

30
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of any of the special circurnstances which were found By |

a unanimous verdict of the previous jury to be untrue. If
such new jury is unable to reach the unanimous verdict
that one or more of the special circumstances it is trying
are true, the court shall dismiss the jury and impose &
punishment of confinement in state prison for life. =

~(b) If defendant was convicted by the court sitting
~ without a jury, the trier of fact at the penalty hearing shall -

be a jury unless a jury is waived by the defendant and the

people, in which case the trier of fact shall be the court.

If the defendant was convicted by a plea of guilty, the

trier of fact shall be a jury unless a jury is waived by the

defendant and the people. o o _

" If the trier of fact is a jury and has been unable to reach
a unanimous verdict as to what the penalty shall be, the.
court shall dismiss the jury and shall order a new jury
impaneled to determine the penalty. If such jury is
unable to reach a4 unanimous verdict as to what the

_pénalty shall be, the court shall dismiss the- jury and
-impose a punishment of confinement in state prison for

life without possibility of parole. - .
(c) If the trier of fact which convicted the defendant
of a crime for which he may be subjected to the death

' penalty was a jury, the same jury shall consider any plea
“of not guilty by reason of insanity pursuant to Section

1026, the truth of any special circumstances which may be
alleged, and the penalty to be ap&l:ted‘_,' unless for good
cause shown the court discharges that jury in which case

a new jury shall be drawn. The court shall state facts in

' support of the finding of good cause upon the ifech_"d and

cause them to be entered into the minutes. * -~ .-

(@) In any case in which the defendant may be
subjected to the death penalty, evidence presented' at

any prior phase of the trial, including any proceeding
upon a plea of not guilty by reason of insanity pursuant
to Section 1026, shall be considered at any subsequent
phase of the trial, if the trier of fact of the prior phase is
the same trier of fact at the subsequent phase. * . . o
_S!d‘.‘C._ls. Section 190.5 is added to the Penal Code, fo
read: . 7 Ut R i EIT M 0oel it

4
-
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of the crime. Th

k "(b) Except yvh_en the trier of

boﬂmu&uww.a.‘

_190.5. (a) Notwithstanding any other provision of law,
the death penalty shall not be jmposed upon any person,
who is under the agg of 18 yearsat the time of commission
e e, The wdenofpropfas-totheggeofisuch
person shall be upon the defendant. < - - S
! fact finds that 8 murder
was committ pursuant to an agreement as defined in
subdivision (8) of Section 1902, or when @ person is

'convictedofaviolaﬁonofll@degde.seeaena%.ms;ﬂ'
‘%«&Meﬂaw o of subdivision {a) of Military’

Gede's'eeﬁén&ﬁﬁ:Secﬁan.??,m&ﬂs_ |

of Section 1672 of the Military and Veterans -Code, t

death penalty shall not be imposed upon any person who

was 8 Erincip_al in the commission of a capital offense
e was personally present during the commission

-.Morlﬂ?laaftbismde,' or a violation o{subdt’w'siont(;)
(]

of the act or acts causing death, and directly. committed -

or physically aided in the commission of such act or acts.
~ SEC. 4. Section. 19_0.6 is added to the Penal Code, to

read: - - S . L
190.6. The Legislature finds that the imposition of -

sentence in all capital cases ¢hould be expeditiously

carried out.. . o L .
Therefore, in all cases in which a sentence of death has

been imposed, the appeal to the State Supreme Court
miust be decided and an opinion reaching the merits must
be filed within 150 days of senteneing: certification of the
entire record by the sentencing court. In any case in.
which this time requirement is not met, the Chief Justice
of - the Supreme Court shall state on the record the
extraordinary and compelling circumstances causing the
delay and the facts supporting these circumstances. The

failure of the Supreme . Court to comply with the

requirements of this section shall in no Wiy preclude

7 .read:

.40
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intent to hold or detain, or who holds or detains, such
individual for ransom, reward or to commit extortion or
to exact from.relatives or friends of such pérson any
money or valuable thing, or any person who aids or abets
any such act, is guilty of a felony and upon conviction
thereof shall be punished by imprisonment in the state
prison for life without possibility of parole in cases in

‘which any person subjected to any such act suffers death

or bodily harm, or shall be punished by imprisonment in
the state prison for life with the possibility of parole in
cases where no such person suffers death or bodily harm.,

(b) Any person who kidnaps or carries away any
individual to commit robbery shall be punished by
imprisonment in the state prison for life with possibility

.of parole. :

SEC. 16. Section 219 of the Penal Code is amended to
read: - - R g ’

'219. Every person who unlawfully throws out a switch,
removes a rail, or places any obstruction on any railroad
with the intention of derailing any passenger, freight or

other train, car or engine and thus derails the same, or

who unlawfully places any dynamite or other explosive
material or any other obstruction upon or near the track
of any railroad with ‘the intention of blowing up or
derailing any such train, car or engine and thus blows up
or derails the same, or-who unlawfully sets fire to any
railroad bridge or trestle over which any such train, car
or engine must pass with the intention of wrecking such

‘train, car or engine, and thus wrecks the same, is guilty
 of a felony and punishable with imprisonment in the state
prison for life without possibility of parole in cases where
‘any person suffers death or bodily ina.rm

_ s as a proximate
result thereof, or imprisonment in the state prison for life
with the possibility of parole; in cases where no person

:suffers death or bodily harm asa proximate result thereof.
= ._s_cﬁl;c.. 17. Section 1018 of the Penal Code is amended to
read: T o ;‘_'., it ‘; "I'-_'-_._' 7 : s E : -‘-._..'.‘-...‘.-: . ' -
-1018." Unless ctherwise provided by law every plea
“must be entered or withdrawn by the defendant himself

in open court. No plea of guilty.of a felony for Which the

e
-" 3 - ..
‘r900 0
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~without the possibility of parole, shall be received from a

defendant who does not appear with counsel, nor shall

‘any such plea be received without the consent of the

defendant’s counsel. No plea of guilty of a felony. for
which the maximum punishment is not death or life
jimprisonment without the possibility of parole shall be
accepted from any defendant who does not appear with
counsel unless the court shall first fully inform him of his
right to counsel and unless the court shall find that the
defendant understands his right to counsel and freely
waives it and then, only if the defendant has expressly

. stated in open court, to the court, that he does net wish

to be represented by counsel. On application of the
defendant at any time before judgment the court may,
and in case of a defendant who appeared without counsel
at the time of the plea the court must, for a good cause
shown, permit the plea of guilty to be withdrawn and a

‘plea of not guilty substituted. Upon indictment. or

information against a corporation a plea of guilty may be -

. put in by counsel. This section shall be liberally construed

to effect these objects and to promote justice.

Sg‘.C. 18. Section 1050 of the Penal Code is amended to.
read: . oL : '

1050. The people of the State of California have a right -
to a speedy trial. The welfare of the people of the State
of California requires that all proceedings in criminal
cases shall be set for trial and heard and determined at
the earliest possible time,-and it shall be the duty of all
courts and judicial officers and of- .all prosecuting
attorneys to expedite such proceedings to the greatest
degree that is consistent with the ends of justice. In
accordance with this policy, criminal cases shall be given
precedence over, -and set for trial and heard without

regard to_ the pendency of, any civil matters or

proceedings. No continuance of & criminal trial shall be
granted except upon affirmative proof in open court,

-upon reasonable notice, that the ends of justice require a
. continuance: No cantinuance shall be granted in a capital

case - except . where "extraordinary ‘and .eompelling

e oLes
"
LA
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circumstances require 'a'ec;nti:iﬁanceQ Facts supporting
these circumstances must be stated for the record and the
court in granting a continuance must direct that the

clerk’s minutes reflect the facts requiring a continuance.

rd

. Provided, that upon a showing that the attorney of record
‘at the time of the defendant’s first appearance in the

superior court is a Member of the Legislature of this state
and that the Legislature is in session or that a legislative
interim committee of which the attorney is a -duly
appointed member is meeting or is to meet within the
next seven days, the defendant shall be entitled to a
reasonable continuance not to éxceed: 30 days. No
continuance shall be granted for any longer time than it
is affirmatively proved the ends of justicé' require.
Whenever any continuance is granted, the facts proved
which require the continuance shall be entered upon the
minutes of the court or, in a justice court, upon the
docket. Whenever it shall appear that any court may be
required, because of the condition of its calendar, to

 dismiss an action pursuant to Section 1382 of this code, the

court must immediately notify
Judicial Couneil. -~ - : U
. EEC. 19. Section 1103 of the Penal Code is amended to
read: - - . P - .o

1103. Upon a trial for treason, the defendant cannot be
convicted unless upon the testimony of two witnesses to
the same overt act, or upon confession in open Court; nor,
except as provided in Sections 190.3 and 1904, can
evidence be admitted of an overt act not:expressly

the chairman of the

charged .in the indictment or information; nor can the

defendant be convicted unless orie or more overt acts be

‘expressly alleged therein. 5

SEC. 90.Section 1105 of the Penal Code is amended to
read: .. 0. s SN L s

1105, (a) ‘Upon a trial for murdef, the cominission of -

the homicide by the defendant being proved, the burden
of proving circumstances of mitigation, or that justify or
excuse it, devolves ipon himn, unless the proof on the part

‘of the prosecution’ tends to:show that the crime
<ommitted -only amoimts:to manslabghter, or: that.the

wob's

20
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defendant was jusﬁﬁablé or excusable, - S
" (b) Nothing in this section shall apply to or affect any

proceeding under Section 190.3 or 1904. -~ - .
e:ﬂdc. 2]. Section 4500 of the Penal Code is amended to

4500, Every person undergoing a life sentence in a state

prison of this state, who, with shalice aforethouS‘hL
% oa

commits an sssault upon the person of another wit
deadly weapon or instrument, or by any means of force
Iikely to produce great bodily injury is punishable with
death or life imprisonment witho'u;fosibility of parole.
The penalty shall be determin ursuant to the
provisions of Sections 190.3 and 1904; ever, in cases
in which the person subjected to such assault does not die
within a year and a day after such assault as g proximate
result thereof, the punishment shall be imprisonment in
the state prison for life without the possibility of parole
For the purpose of computing the days elapsed
between the commission of the assault and the death of
the person assaulted, the whole of the day on which the
assault was committed shall be counted as the first day.

Nothing in this section shall be construed to prohibit

the application of this section when the assault was

committed outside the walls of any prison if the person
.committing the assault was undergoing a life sentence in
a state prison at the time of the commission of the assauit.
' _'SEC(.L_zz. Section 12310 of the Penal Code is amended
toread: - T oLt s
12310 -Every person who willfully “and maliciously
explodes "or ignites any destructive device or any
explosive which causes mayhem or great bodily injury to
iny person is guiltyof a felony, and shall be punish"gby
death or imprisonment in the state prison for life without
possibility of parole. The penalty shall be deterininéd
pursuant to the provisions of Sections 190.3 and 190.4. If
0o death occurs then such person shall be punished by

- imprisonment in: the’ staté jprison for’ Jife without

"possibility-of parole. °

" SEC: 23. i any word, phrase;dause, onel;teneein any

‘000 0
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section amended or aﬁded b; this act, or any section or
provision of this act, or application thereof to any person

or circumstance, is held invalid, such invalidity shall not -

affect any other word, phrase, clause, or sentence in any
section amended or added by this act, or any other
section, provisions or application of this act, which can be
given effect without the invalid word, phrase, clause,
sentence, section, provision or application and to this end

the provisionis of this act are declared to be severable. . -

" SEC. 24. If any word, phrase, clause, or sentence in any

section amended or added by this ct, or any section or -

provision of this act, or application thereof to any person

‘or circunstance, is held invalid, and as a result thereof, a

defendant who has been sentenced to death under the
provisions of this act will instead be sentenced to life
imprisonment , such life imprisonment shall be without
possibility of parole. The Legislature finds and declares

' that those persons convicted of first degree murder and
sentenced ta death are deserving and subject to society’s

ultimate condemnation and should, therefore, not be
eligible for parole which is reserved for-crimes of lesser

‘magnitude..

If any, word, phrase, clause, or sentence in any section
amended or added by this act, or any section or provision
.of this act, or application thereof to any person or.
.circumstance is held invalid, and as a result thereof, a
défendant who has been sentenced to life imprisonment
without the possibility of parole under the provisions .of
this act will instead be sentenced to life imprisonment
with the possibility of parole; such person shall not be

eligible for parole until he has served 20 years in the state

prison. - ST
_-SEC. £25. Thisact is an urgency statute necessary for the
immediate preservatipn of the public peace, health, or

_safety 'within “the  meaning of Article IV “of. the
Constitution and shall go into immediate effect. The facts
‘constituting such necessity are: -7 .. T - - '

"The California Supreme. ‘Court has declared. the
existing death penalty Jaw unconstitutional. This act

remedies the constitutional infirmities found to be in

1‘1' 0 .
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AMENDED IN SENATE MARCH 1, 1977
AMENDED IN SENATE FEBRUARY 17, 1977

SENATE BILL No. 155

Introduced by Senator Deukmejian (Principal Coauthors:
Senator Beverly and Assemblyman McAlister)

{Coauthors: Senators Briggs, Campbell, Dennis Carpenter,
Cusanovich, Johnson. Nejedly, . Nimmo, . Presley,
Richardson, Robbins, Russell, and Stuli, Assemblymen
Perino, Antonovich, Boatwright, Chappie, Chimbole,
Cline, Collier, Cordova, Craven, Cullen, Duffy, Ellis,
Hallett, Hayden, ‘Tmbrecht, Lancaster, Lanterman, Lewis,
Nestande, Robinson, Statham, Stirling, Suitt, Vincent
Thomas, William Thomas, Thurman, Norman Waters, and
Wray)

January 19, 1977

o —
——

“An act to amend Section 1672 of the Military and Veterans
Code, to amend Sectiops 37, 128, 209, 219, 1018, 1050, 1103,
1105, 4500, and 12310 of, to’ repeal Sectlons 190, 190.1, 190.2,
and 190.3 of and to add Sections 190, 190.1, 190.2, 190.3, 190.4,
190.5, and 190.6 to, the Penal Code, rehting to punishment for
ctimes, and declmng the urgency thereof, to take effect
tmmediately.

LECISLATIVE ‘COUNSEL'S  DIGEST
- SB 155, as ; amended, Deukmejian. ' Death penalty.

‘law provides for the imposition of the death pen-

alty under procedures which have been invalidated by court

decision because they lack provision for consideration of miti-

gating circumstances.
~This bill wauld make such a mitigating circumistanices provi-
slon in tbehw,utocuhincrimuiumerlyﬁnbjaetmlyto

600 9
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the death penalty, and yould impose life imprisohment with-
out parole rather than death or life imprisonment with parole

in other cases.

ute.

mandated local program: no. . - T
.- The people of the Sate of Culifornia do

‘SECTION 1. Section 1672 of the Military and Veterans
- Code is amended to read: . '

»

_or 1671 is punishable as follows: . ' . . . .
(a) If his act or failure to act causes the death of any
person, he is punishable by death or imprisonment in the
state prison for life without possibility of parole. “The
_penalty shall be determined tEursmmt.to the provisions of
Sections 190.3 and 190.4 of the’ Penal Code. If the act or
failure to act causes great bodily injury to any person, 8
person violating this section_ is punishable by life
imprisonment without-possibility of parole. .. -
~ (b) If his act or failure to act does not cause the death

R Bonantnwio~s

14 of, or great bodily injury to, any person, he is punishable
'15 by imprisonrnent in the state prison for not more than 20 .
'16. years, or a fine of not more than ten thousand dollars,
17 ($10,000); or both. However, if such person 50 acts or 0 .

18 fails to act with the intent to hinder, delay, or interfere

19 _with the preparation of the United States or .of any state .

20 for defense or for war, or with the prose ution of war by
2] “the United States, or with the ren ing of assistanceé by

-year, - and - the ‘anaximum. ,punishment -4

;jmprisonment in the state prison

(gloim),orbth. T gt e (“‘ A‘. ,, o
W%pgi@&@ﬂdmwhmux@amgmhﬂo
TEeaA: U . s

SUBNRRRRE

seeR

" The bill would take effect immediately as an we winy m

Vote: %. Appropriation: no. Fiscal commxttee: no. Si:afe{f
enact as follows:

~ 1672. Any person who is guilty of vbhﬁné'Sebﬁm 1670 .

the United States to any-other nation in connection with -
that nation’s defense, the minimum punishment shall be .
-imprisonment in’ the state prison for.not less than.pne
 for not more than 20
: dollars.

40
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.ﬂﬂhwmqmmﬁhmndﬁMuﬂﬂmMﬁg-
war against it, adhering to its enemies, or giving them ai
m@wﬂhymdﬂnh¢WMMﬁQWbywmm'
. owing allegiance to the state. The punishment of treason
@mumummmummemummmmdwmﬁ
parole. The penalty shall be determined pursuant to
Sections 1903 and 1904. L. s oS Lt T
?gpa&mmumduw&mumkummmwm
r . . ;" o _"_",‘;'._';'.“__ .:.'V'J...;"‘ Y ',,.
m_lwﬁﬁmyﬁumxwhgmﬂwmdpMWymﬂ
11 subornation of perjury procures the conviction and
12 execution of any innocent person, {s punishable by death -
13 or life imprisonment without possibility of parole. The
14 penalty shall be determined pursuant to Sections 190.3
15 and 1904, ¢ . . .0
16 _ SEC. 4. Section 190 of the Penal Code is rep ed..
17 .. 'SEC. 8. Section 190 is added to the Penal Codse, to read:
18 - 190. Every person guilty.of murder in the first degree
19¢ﬂaﬁa¢ﬂhuﬂhmmﬁﬁmmpmmﬁxmé
20 ‘without possibility of parole, or confinement in state '
21NMmﬁnmeﬂmpmmrhbmwﬁdsmnh
determined as provided in Sections 190.1, 1902, 1903,
190.4, and 190.5. Every person guilty of murder in the
-wwﬁh@whmwnhwmwmmmmmmwmz
prison for five, six, or seyen years. ..o .
*SEC. 6. Section 190.1 of the Penal Code is repealed.

e reaam

read: U T R L TR P Rt LIS R
% 190.1. A ‘casein which the ‘death penalty ‘may be
jmposed pursuant t6 this chapter -shall -be tried in

Separate phases as follows: /o1t r S5, e T
- (a) The defendant’s guilt shall first be determined .
without a finding s to special circurnstances or ‘penalty. :
*{b) If the defendant is found guilty, his sanity on'any -
‘plea of not guilty by reason of insanity under Section 1026

36 shall be determined as provided in Section 3904 1 he is
38 - ais epnperated in Section. 1008 have beén ehidrged, there’,
199 -shall thereupon be further ‘proceedings-6n the question”
40 -of the trith of the tharged speécidl tircumstance’or:

Vel

42 REELERNREEES

&
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“~SEC. 7. Section 190.1 is added to the Penal Code, to -

H\



§B 155 —d—

égassafsSsswgﬁaakamss55535:55;5¢g4aa.ag;

circumstances. Such roceedingsshalibeconducﬁedin
accordance with the provisions of Section 1904." .-

{c) Ifnnychnrgedspednlcircmnstanceisfomd to"l-ae '
true, th ere shall thereupon be further proceedings on the

questionufpenalty Such proceedings shall be conducted

inaccordapcewiththeprovisiomofSectionslw.amd _

1904. - -
SEC.&SecholeO.zofthePenalCodeisrepealed."

SEC. 9. SectioleOlisaddedtothePenalCode to '

read:

190.2, 'I'he penalty for a defendant found guilty of

murder in the first d shall be death or confinement
in the state prison for life without ty of parole in

_anycaseinw}nchonemmore the following
circumstanceshasbeenchargedandspecinllyfmmd,inn :

proceeding under Section 190.4, to be true: * . -
{a) The murder was intentional and was carried out

' pursuant to agreement by the person who committed the -
. murder to accept a valuable consideration for the act of__'

murder from any person other than the victim; .
- (b) The defendant was personally present dunng the

commisslonoftbeactoractscausingdecth,mddbeedy'
commitied or

sided in such act or asets

,mlantiamlb'pbyﬂall aided or committed such act or

acts causing dedth, and any, of the following nddihonal
circmnstances exists: - '

A1) Thevicﬁmkapémomcerudeﬁnedm&cﬁon |
830.1, subdivision (), (b), (d), or (e) of Section 8302, -
 subdivision (a) or (b) of Section 830.3, or subdivision (b) "

of Section 830.5, who, whﬂeenﬁgedinthe
of his duty was intentionally

preven hismﬁmonin crknind"
(3)&:3 ymy nal pr

LZIE N

ed,nndthedefendanth
knew or reasonably should have knovimi that sach victim -
'.mmoﬂicamgagedhtbémihh
duties. < ¢ 7wy v 'e T
2). ‘The murder :wis  willful, ‘deliberate, dnd
_[irgu):edmtedathhevicﬁmwutwimeutolc!hne
‘who . was - intentionally “killed ‘“for_'the -purposs -of

| ovis “willfal, ; deliberats, ":and
. premedltamdmamtdnnﬂtteddtﬁngthemmimm'

Ha.
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or d&einpted commission of amy of the follbwinﬁ erimu. ’

(i) Robbery in violation of Section 211; .
ﬁxbdivision (2) of Section 261; or by threat of great and
Section 261; - .- ¢

50 00 =10 CA b €3 10 -

[
[

of Section 288;

cammit grand or petit larceny or rape. - .-

‘premeditated, and involved the infliction of torture.
- (5) ‘The ‘defendant has. in this proceeding been
convicted of more than one offense of murder of the first
or second degree, Or bas been convicted in a prior
proceed g’oftbebffgnseofmurder ofthe‘ﬁrstor,necond
degree. For the purpose of this paragraph an offense
.committed in another jurisdiction which i ‘committed in
California would be punishable as first or second degree

BeESenRoe

10
-

second degree. ..

read: I R N T - E SR R
" 190.3.1f the defendant has been found guilty of murder

charged and found, in a proceeding under Section 1904,
to be tr_ue.'bﬁf_thedefendqntmaybemb ect to the death
‘penalty - after. having -been’ found g ilty of violating
subdivision - (n) . of ‘Section 1672 of the ‘Military and

GeRRESERNEREES

&

37 the penalty shall ‘be death or life |
- 28 possibility of parole. In the proceec!

4

88

-~

3

umh#@*mwwﬁ@awf#wﬁém@¢a

800 ©

. (i) Xidnapping in violation-_ql_’_Sectiop 207 or Sectmn
(iii) - Rape by force or v:olenoe in violation of . .
jmmediate bodily barm in _vjolatbn of subdwmon 3) | of

" (iv) The p ce of a lewd or lascivious éict upon
thepersonofnehﬂd_undertheageofuyeminviolgﬁon

" (v) Burglary in violation of subdivision (1) of Sectiort
460 of an inhabited dwelling house with ‘an:intent to

"4) The murder was wiliful delibérate, and -

murder shall be'deemed to be murder in the Brst-or
“SEC. 10. Section 1903 of the Pensl Code is repesled. -
7 SEC. 11. Section 1003 is added to the Penal Code, to

intheﬁrstdegree,andupecialcxrc\mstahcehasbeen“

Veterans Code, the trier of fact shall deteriine whether -
srisonment without .

o
of penalty,. vidence may be presented by ei st ‘the

H5
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aggravation, miugatnon, md sentence. including, but not .
limited to, the nature and circumnstances of the present.
offense, and the defendant’s prior cnminal pctivity, -

" character, background, history, mental condmon o.nd
.physical condition.

The penalty shall be death unless the trier of fact, a&er
consideration .of all the - evidence, finds by a
preponderance ce of the evidence that there are mitigating
circumsunces sufficiently substantial to call for leniency,
in which case the penalty shall be life mpnsonment

™ in determining the penalty the trier of fact shall take
into account any of the following factors if relevant:
(a) The presence or absence of pnor criminal activity -

' b the defendant.

b) Whether or not the offense was committed while

the defendant was under th inﬂuence of extreme
‘mental or emohonal disturbance . .
{¢) Whether or not. the victim was 8 parhcipant in the

defendant’s hormcrdal conduct or cousented to the

homicidal act.
(d) Whether or not the oﬁense was c0mmitted under

_circumstances which the defendant ! reasonably believed

to be a moral justification or extenuation for his conduct.

extreme -duress OT. under the substantml dommatxon of

another.person. .. =

(f) Whether or not ‘at the ume of the o&'ense the -

capacity of the defendant to eppreciate the criminality of -

his conduct ‘or -to ‘conform his - conduct to the:

requirements oflawwasimpuiredaserecult ofrne_ntnl

disease or'the’ -affects of intoxication. . - 5

~1(8) Theageofthedefendmtattheumeoffheaime
{h) Whether-or not the defendant was an accomplice.

to the: offensennahispurﬁdpaﬁoninthe eomrmmonof
:theoffensewasreh‘h vely ninot.

SEC. l&Sechon,lQOHsuddedtnthePemlCode,
AP A TS .~._-: -

’ 1904 (a)‘Wbenapecial uenumernted

inSecnon.lw ueaneged,andthedefendmthlsbeen

20900

{e) Whether or not the defendant acted under -
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found gmlty of first degree. murder there shall be 2

" hearing on the issue of the circumstances. At the

hearing the determination of the truth of any or all of the

‘special circurnstances charged shall be made by | the tner
of fact on the evidence presented.

Either party may present such additional evidence as
theydeemnecessaryandisrelevantto the question of
whether or not there exist special circumstances. = -

In case of a reasonable doubt as to whether a sp:
&ircumstance is true, the defendant is entitled toa ﬁndmg
that it is not true. Themeroffactshallmakeaspecml

" finding that each special circumstance charged is either

true or not true. .Wherever a specml circumstance
requires proof of the ‘commission or attempted
commission of a crime, such crime shall be charged and

‘proved pursuant to the general law applymg to the trial

at conviction of a crime. -
I the defendant was convxcted by the court ntting
without a jury, the trier of fact shall beamryunlessajury

is waived by the defendant and by the people, in which

case the trier of fact shall be the court. If the defendant

* was convicted by a plea of guilty the trier of fact shall be
ajur;; unless a;ury;swaived by the defendantandbythe .

people
- If the tner offact ﬁ.nds that any one or more of the
circurnstances .enumerated in Section 1902 as

special
- charged is true, there shall be a separate.penalty hearing,

and neither the finding that any of the remaining
circumstances charged is not true, nor if the trier of fact

- is'a jury, the inabllity of the jury to agree on the issue of

the truth or untruth of any.of the

remaining special
Lcircumstances ¢harged, shall prevent the holdi.ng of the
‘separate penalty bearing. .

In anycasemwhichthedefendanthnbeenfound
'guilty by a jury, and the same or ahother jury has beén

unabletoreachamanimousverdictthatmeormoreof

 the special circumstances charg ed are true,and does not -
" réach ‘a mnanimous rverdict - that -all - ‘the” “special
-circumstances charged ‘are ziot true, the cotrt shall
,dmmss thejuryandshnllordaanewjmyknpmeled-to

P09
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“such new jury is unable to réach the unanimous verdict

that one or more of the special circumstances it is trying
are true, the court shall di the jury and impose a

punishment of ‘confinement in state prison for life. .

" (b) If defendant was convicted by the court sitting '

without a jury, the triet of fact at the penalty hearing shall
be a jury unless a jury is waived by the defendant and the
people, in which case the trier of fact shall be the court.

efendant and the people. - - .. ..

1f the trier of fact is a jury and has been unable to reach
a unanimous verdict as to what the penalty shall be, the
court shall dismiss the jury and shall order a new jury

‘impaneled to determine the penaity. If such jury'is

unable to reach & unanimous verdict as to what the
penalty shall be, the court shall dismiss the jury, and

impose & punishment of confinement in state prisop for

life without possibility ofparole. o -
~ (c) If the trier of fact which convicted the defendant

penalty was 8 jury, the same jury shall consider any plea

of not guilty by reason:of insanity pursuant to Section
1026, the truth of any special circumstances
‘alleged, and the penalty to,_be.apg:ed, unless for good

es which m_aybe
cause shown the ¢ourt discharges’

2 new shallbedmwn.'l‘heconrtshallstatefactlin

support-of the finding of oodcausg'uponthgrecordind
cause them to be enter into the minutes. .- . . -
"{d) 1n any case in.which .the defendant' may :be
subjected 1o the death penalty, evidence presented at
any prior phase, of the trial, including sny Pro

of a crime for which he may.be subjected to the death -

B\
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. SEC. 13. Section 1905 is added to the Penal Code, to

read: -

'190.5. (a) Notwithstanding any other provision of law, -
' the death penalty shall not be imposed upon any person |
whois under the age of 18 years at the time of commission
.of the crime. The burden of proof as to the age of such

person shall be upon the defendant.

{b) Except when the trier of fact ﬁnds that a murder d
-was committed pursuant to an agreement as defined in -

subdivision (a) of Section 190.2, or when.a person ‘is

convicted of a violation of Section 37, 128, 219, 4500, or "

12310 of this code, or a violation of subdivision (a) of

Sectiori 1672 of the Military and Veterans Code, the death
" penalty shall not be imposed upon any person who was

a principal in the commission of a capital offense unless
he was personally present during the commission of the
act or acts causing death, and directly committed or
‘physically aided in the commission of such act or acts. -
. SEC. 14. Section 190.6 is added to the Penal Code, to

190.6. The Legislature finds that the imposition of

. sentence in all - capital cases should be expeditiously
‘carriedout. - . o - T e e
_Therefore, in all cases in which a sentence of death has

been imposed, the appeal to the State Supreme Conrt
must be decided and an opinion reaching the merits must
be filed within 150 days of certification of the entire
‘record by the sentencing court. In any case in which this
_fime requirement is not- met,"the,(inef' f Justice of the
‘Supreme - Court” .shall "3tate. . on -the - record " the

_extraordinary and compelling circumnstances causing the -

delay and the facts supparting these circumstances. The
‘faflure. of the Supreme . Court fo comply with the

. requirements of this section shall innoway preclude

imposition of the death

read: -

_entices, decoys, .-abducts, conceals, kidnaps-or carries

‘away any dndividual by sny means whatspever with

noe ®

] ‘ : ty. . P -‘."'.- .
65C. 15. Section 909 ofthe Pecal Codels siiehdod 1o

Ut
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intent to boid or detain, of who holds or detains; sich

individual for ransom, reward or to commit extortion or -
to exact from relatives or friends of such person any
- money or valuable thing, or any person who gids or sbets
_any such act, is guilty of a felony and upon conviction

thereof shall be punished by imprisonment in the state
prisonforlife,withoutpossibﬂityqf' e in cases in
which any person subjected to any such act suffers death
or bodily harm, or shall be punished by imprisonment in

_the state prison for life with the possibility of parole in

cases where aosuch person suffers death or bodily harm.

(b) Any person who kidnaps or carries away any
individual to commit robbery shall be punished by
imprisonment in the state prison for life with possibility
ofparole. = o T
- e"S‘Ei:'C. 16. Section 219 of the Penal Code is amended to
T . : L. . N Dot "

~ 219, Every person who unlawfully throw; out a'switch, :

removes a rail, or places any obstruction on any railroad

with the intention of derailing any passenger, freight or -
other train, car or engine aI thus derails the same, or
who. unlawfully places any dynamite or other explosive

aterial or smy other obstruction upon or near the track

of any railroad with the intention of blowing up or
deraili any_"umhtain.paro:engipemdthusblowsup"
_ me ynlawfully-sets fire fo any .
railroad bridge or trestle over which any such train, car .
orenginepust-gmwiﬂx_theinggnﬁon of wrecking such -

or derails the same, or who

“train soar or engine, and thus wrecks the same, is guilty’’

of afelon a‘hd;iunishable_vvithknpiisonmentinﬂi_e,state_-
o fo without posshlit » in cases wt

43
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- precedence over, snd set for trial-and beard -

without the possibility of parole, shall be received from a

defendant whodounot;rx:inr with counsel, nor shall.

any such Pl_ea'be received without the consent of the
defendant’s .counsel. No plea of guilty of & felony for
which the maximum punishment is not death or life
imprisonment without the possibility of parole shall be
accepted from any defendant who does not npmr with
counsel unless the court shall first fully inform hi of his
right to counsel and unless the court shall find that the

defendant understands his right to counsel and. freely .

waives it and then, only if the defendant has expressly -
stated in open court, to the court, tha_thedoecnotwhl’:'
“to be represented by counsel. On application of the

defendant at aiy time before judgment the court may,

and in case of a defendant who appeared without counse]

at the time of the plea t e court must, for a good cause
shown, permit the plea of guilty to be withdrawn and a

“plea of not guilty substituted. U, indictment or

information against a corporation a plea of guilty may be
put in by counsel, This section shall be liberally construed
to effect these objects and to promote Justce. . " .

_SEC.18. Section 1050 of the Penal Code is smended to.
. "1050. The people of the State of California have aright
to a speedy trial. The welfare of the people of the State.

s,

of California ‘requires that all | ings in criminal
cases shall be set for trial and hieard and determined at

the earliest possible time, and it shall be the duty of all
‘courts and judicial officers and of s f g B
attorneys to expedite such proceedings to | greatest

[ . -
. P *

regard to -the " pendency

upon reasonable notice, that the ends ofﬁstioe!egtﬂrel

,mmmmmuﬂmmmmmw@mhézgﬂlﬁ.

h

of sy civil majters ‘or -
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the homicide by the defendant being proved, the burde
of proving ‘citrcumstances of mitigation, or that justify or

155 — 12—

circumstances require a continuance. Facts supporting !

 these circumstances must be stated for the record and the

court iri granting & continuance must direct that the
clerk’s minutes reflect the facts requiring a continuance.
Provided, that upon a showing that the attorney of record
at the time of the defendant’s first appearance in the
superior court is a Member of the Legislature of this state

" and that the Legislature is in session or that a legislative
interim committee of which the attorney is a -duly

appointed member is meeting ‘or is to meet within the
next seven days, the defendant shall be entitled to a
reasonable continuance not to exceed 30 days. No

_ continuance shall be granted for any longer time than it

is affirmatively proved the ends of justice require.
Whenever any continuance is granted, the facts proved
which require the continuance shall be entered upon the

‘minutes of the court or, in a justice court, upon the -

docket. Whenever it shall appear that any court may be
required, because of the condition of its calendar, to
dismiss an action pursuant to'Section 1382 of this code, the,
court must immediately notify the chairman of the

SEC. 19, Section 1103 of the Penal Code is amended to

1103. Upon a trial for treason, the defendant cannot be
convicted unless upon the testimony of two witnesses to
the samé overt act, or upon confession in open Court; nor,
except as provided in Sections ‘1903 and -190.4, can
evidence be admitted of ‘an overt act mot ‘expressly

‘charged in the indictmient or information; nor can the

defendant be convicted tmless one or more overt acts be

axprecsly alleged therein. = .. ﬁ: LN T e T '
~SEC.'20. Section 1105 of the Penal Codé is amended to
SEETTERNE BES AT S ‘-:' TRV T K S

- 1105, (a)Upon a trial for murder, the vommission of

excuse it, devolves upen him, unless the proof onthe part
of: the ‘prosecution tends ‘to show ' that :the crim

‘committed anly amounts to manslaughter, or that.the

50
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‘defendant was ]ustiﬁable' or excusable.

{b) Nothing in this section shall apply to or affect any
proceeding under Section 190.3 or .190.4. - - Do

SEC. 21 Section 4500 of the Penal Code is amended to

read: . -

MEverypemnunder alifesentence!nutate

prison of this state, who, with makice aforethought,

commits an assault upon the person of another, with a -

deadly weapon or instrument, or by any means of force

likely to uce great bodily injury is punishable with

* death or li im‘g:iﬁonment' withou;rossibﬂlty of parole.

The penalty shall be determin ursuant to the
provisions of Sections 190.3 and 190.4; however, in cases

in which the person subjected to such assault does not die -

within a year and a day after such assault as a proximate
result thereof, the punishment shall be imprisonment in
the state prison for life without the possibility of parole

fornine years. - .. .. 7 .
‘For the purpose of computing the days elapsed

_between the commission of the assault and the death of

the person assaulted, the whole of the day on which the
assault was committed shall be counted as the first day.

Nothing in this section shall be construed to prohibit
the application of this section when the assault wuas

committed outside the walls of any prison if the person

committing the assault was undergoing a life sentence in

. state prison at the time of the commission of the assault.
SEC. 22. Section 12310 of the Penal Code is'amended

toread: - -

" 12310, Every p son who- willfully and misliciously
explodes or :dgnites any. destructive .device : or ‘sny

‘explosive which causes mayhem or great bodily u't:dy ‘:o :

any is guilty of a felon 'mdthlllbexﬁl:ilb
oD or tmprisomment in the state prison for lfe without

possibillity of parole. The penalty shall be determined
pursusnt o the provisions of Sectic

o death occurs then such person shall be gunis d by"

imprisoninent “in -the $tate:prison" for -life -without

possibility of parole..

" SEC. 23, 1f any wotd, phrase, claise, Grsentefice in sny |

60070
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section amended or added by this act, or any section or

provision of this act, or application thereof to any person
or circumstance, is held invalid, such invalidity shall not
affect any other word, phrase, clause, or sentence in any
section amended or added by this act, or any other
section, provisions or application of this act, which can be
given e.gect without the invalid word, phrase, clause,
sentence, section, tE::vision or application and to this end
the provisions of this act are declared to be severable. -
. SEC. 24. If any word, phrase, clause, or sentence in any
section amended or added by this act, or any section or
provision of this act, or application thereof to any person
or circumstance, is held invalid, and as a result thereof, a
-defendant who has been sentenced to death under the
provisions of this act will instead be sentenced to life
imprisonment, such life imprisonment shall be without
 possibility of parole. The Legislature finds and declares
that those persons convicted of first degree murder and
sentenced to death are deserving and subject to society's
ultimate condemnation ‘and should, therefore, not be
eligible for parole which is reserved for crimes of lesser
magnitude., o
1f any, word, phrase, clause, or sentence in any section
amended or added by this act, or any section or provision
of this act, or application thereof to any person or
circumstance is held invalid, and as a'result thereof, a
defendant who }ies been sentenced to life imprisonment
. without the possibility of parole under the provisions of
thitshagewm instead:fé senoﬁnoéghto life im, risonme;x;
wi e possibility. of such person shall not-
eligible for pérole !mt,ﬂ_"gl has served 20 years in the state
prison.

_"SEC.25, This act is an urgency statute iecessary for the
immediate preservation of the public pesce, health; ‘or
Constitution and shall go into immediate effect. The facts
. The California’ Supreme :Couit ~has declared ; the’
existing -death ‘penalty law smconstitutional. - This act
remedies the" constitutional ‘infirmities found to ‘be in

9008
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and must take effect
' public the.pro

3 operative death penalty law.

SB 155

immediately in order
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' AMENDED IN SENATE MARCH 10, 1977
' AMENDED IN SENATE MARCH 1, 1977 .
_ AMENDED IN SENATE FEBRUARY 17,1977

' SENATE BILL ) _ No.155

Introduced by Senator Deukmejian (Principal Coauthors:
Senator Beverly and Assemblyman McAlister) o
(Coauthors: Senators Briggs, Campbell, Dennis Carpenter,
© Cusanovich, Johnson, ' Nejedly, Nimmo, Presley,
Richardson, Robbins, Russell, and Stall; Sang, Stull and
Wilson; Assemblymen Perino, Antonovich, ‘ Boatwright,
" Chappie, Chimbole, Cline, Collier, Cordova, Craven,
Cullen, Duffy, Ellis, Hallett, Hayden, Imbrecht, Lancaster,
Lanterman, Lewis, Nestande, Robinson, Statham, Stirling,
Suitt, Vincent Thomas, William Thomas, Thurman,
- Norman Waters, and Wray) = '~ - ~ : -

An act to amend Section 1672 of the Military and Veterans
‘Code, to amend Sections 37, 128, 209, 219, 1018, 1050, 1103,
1105, 4500, and 12310 of, to repeal Sections 190, 190.1, 190.2,

. and 190.3 of, and to add Sections 190, 190.1, 190.2, 190.3, 180.4,
1905, and 190.6 to, the Penal Code, relating to punishment for
crimes, -and declaring the urgency thereof, to take effect

: LEGISLATIVE ‘COUNSELS DICEST'
SB 155, as amended, Déukmejian. Death penalty.
Existing law provides for the im of thé death pen-

alty under procedures which have been invalidated by court

decision because they lack provision for consideration of miti-
This bill would make such a mitigating circomstances provi-

00 0
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sion in the law, as to certain crimes formerly subject only to
the death penalty, and would impose life imprisonment with-
out parole rather than death or life imprisonment with parole
in other cases.

This bill would also define the proof necessary to prove
murder involving the infliction of torture to reguire proof of
intent to inflict extreme and prolonged pain, and would de-
fine the proof necessary to prove that the defendant aided or
committed an act causing death to require proof that the
defendant’s conduct was an assault or battery or invalved an
arder, adwce, mcoumgament zmtmtlon, or pmvomban of
the
- The bi would take e&'ect unmedmtely as an urgency stat-
ute.

Vote: %. Appropnatxon. no. Fxsca.l commlttee no. State-

mandated local program: no.
The people d'lbe Slxte d'CaMmm do emct asfaﬂows:

SECI'ION 1 Secbon 1672 of the Mihta.ry and Veterans
. Code is amended to read: :

1672. Any person who is guilty of vmlatmg Sectxon 1670
or 1671 is punishable as follows:

(a) If his act or failure to act causes the death of any
person, he is punishable by death or imprisonment in the
state prison for life without possibility of parole. The

' shall be determined t to the provisions of
Sections 190.3 and 190.4 of the Penal Code. If the act ot
10 failure to act causes great bodily injury to any person, a
11 person violating this section is punishable by. life
12 imprisonment without possibility of parole... - : ‘
13 (b) If his act or failure to act does not cause the death
14 of, orgreatbodﬂym;uryto,anyperson,heispumshnble
15. by imprisonment in the state prison for not more than 20
16 years, or a fine of not more than ten thousand dollars
17 ($10,000), or both. However, if such s0 acts or 80
18 fails to act with the intent to hinder, delay, or interfere
19 with the preparation of the United Stites or of any state
20 for defense or for war, or with theg oaecuhonofwarby
21 “the United States, or;with the ren of assistance by

000 =10 U it 0O 0D e
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the United States to any other nation in connectian with
that nation’s defense, the minimum punishment shall be
imprisonment in the state prison for not less than one
year, and the maximum ‘punishment _shall be
imprisonment in the state prison for not more than 20

years, or by a fine of not more than ten thousand dollars

($10,000), or both. . . .

ﬁc. 2. Section 37 of the Penal Code is amended to
read: ,
. 37. Treason against this state consists only in_levyins
war against it, adhering to its enemies, or giving them ai
‘and comfort, and can be committed only by persons

owin%eallegiance to the state. The punishment of treason
" shall

death or life imprisonment without possibility of
parole. The penalty shall be .determined pursvuant to
Sections 190.3 and 190.4. |
: iﬁd'ca.sectiobleofthePenalCodgisamendedto
read:

128. Every person who, by willful perjury or
- execution of any innocent person, is punishaBle by death

or life imprisonment without possibility of parole. The
‘ a lg'):hall be determined pursuant to Sections 190.3
AT B, L.
- SEC. 4. Section 190 of the Penal Code is repealed. -

--SEcs.vSectionmoisaddedtothePendCode,mea&

" 190, Every person guilty of murder in the first degree

shall ‘suffer death, confinement in state prison for life

without  possibility of parole, or confinement in state

prison for life. The penalty to be applied shall be

Jetermined as provided in Sections 190.1, 1802, 903,

1904, snd 1805, Every person guilty of murder in the
second degres is punishable by imprisenment in the state
prison for five; six, or seven ye:

'SEC. 6. Section 390.1 of the Penal Code is repealed.

- +100.1. A zoase 'in wwhich the desth penalty may be
simposed ‘pursuant 1o "this ‘eh; be tried in

4008
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(a) The defendant s guilt shall ﬁrst be deienmned
without a finding as to special citcumstances or penalty.
(b) If the defendant is found guilty, his sanity on any
plea of not guilty by reason of insanity under Section 1026
shall be determined as provided in Section 1904. Ifheis

found to be sane, and one or more circumstances
as enumerated in Section 1902 have charged, there

B

shall thereupon be further proceedings on the question -

ofthetruthofthechargedspecialcircumstanceor
circumstances. Such proceedings shall be conducted in
accordance with the provisions of Section 190.4. '

(c) If any charged special circumstance is found to be
true, there shall thereupori be further proceedings on the
question of penalty. Such proceedings shaﬂ be conducted
in accordance with the provisions of Sections 190.3 and
190.4.

SEC. 8 Section 1902 of the Penal Code is repealed

SEC. 9. Sechon 190.2 is added to the Penal Code, to

read: '

190.2. The pennlty for a defendant found gmlty of

murder in the first de{ft:e shall be death or confinement

in the state prison for life without possibility of parole in

any ‘case in which one or more of the following special

cxrcumstnnceshasbeencha.rgedandspecmllyfound,ma
under Section 190.4, to be true: .

jpursuant to agreement by the person who committed the

murder to accept a valuable eonnderation for the act of

mwder&omanypersonbthertbmﬁxevxctim,
(b)l‘hedefendantwaspemomllypruentdm'ingﬂle

actscausmgdeathnndanyofthefollowmgaddiﬁonﬂ

(l)mvicﬁmisapeweofﬁeerndeﬁnedinSechon
830.1, subdjvision (a), - (b) {d),or .{e) of Section 830.2,
“subdivision (a). or (b) of Section 830.3, or subdivision {b)
of Section 830.5, who, while in the performance
of his duty was intentionally ed,nndthedefendant
kneworreasombly:bouldhaveknowntbatsuchvieﬁm

() Themmderwnsmtcnbomlandwasmmedout_

of the sct or acts causing .death, and
~intentionally ‘physically aided or committed such act or

57t
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\Avuas a peace officey engaged in the performance of his
ties. - . ‘
- (2). The murder was "willful, deliberate, and
premeditated and the victim was a witness to a crime
who was intentionally killed -for the purpose of
preventing his testimony in any pr . -

(3) The murder was willful, . deliberate, and
premeditated and was committed during the commission
or attem commission of any of the fellowing crimes:

(i) Robbery in violation of Section 211; <

(ii) Kidnapping in violation of Section 207 or Section

(iii) Rape by ‘force or- violence in violation of
subdivision (2) of Section 261; or by threat of great and
immediate bodily harm in violation of subdivision (3) of
Section 261; ' '

. (iv) The performance of a lewd or lascivious act upon

the person of a child under the age of 14 years in violation
of Section 288; - c B
(v) Burglary in violation of subdivision (1) of Section
460 of an inhabited dwelling house with an intent to
commit grand or petit larceny or rape. :
(4) The -murder was willful, deliberate, and
premeditated, and involved the infliction of torture. For
’ of this section, torture requires proof of an
intent to inflict extréeme and prolonged pain. .

- (5) The defendant has in this . proceeding been
convicted of more than one offense of murder of the first
or second degree, or has been convicted in a prior
d' ’ .F oftltlhe,oﬁ'enseogfm&rhderoftheﬁ;nmbseﬂ:egond

egree. For the purpose of this pa h an nse
committed in another jurisdiction whizﬁ‘ if committed in
California would be punishable as first or secohd degree

murder shall be deemed to be murder in the first or

second degree. . - . 0 oot el
~ {c) For the purposes of subdivision (b), the defendant
shall be deemet! to have intentionally physically aided in

the act ar acts causing death only if it is proved beyond
g reasonable doubt that his conduct constitutes an assault
or & battery upan the victim ar if by word or conduct he

ST
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orders, advises, encourages, initiates or provokes the

actual killing of the vietim. -

. 10. Section 100.3 of the Penal Code is repealed.

SEC. 11. Section 1803 is sdded to the Penal Code, to

190.3. If the defendant has been found guilty of murder
in the first degree, and a speci circumstance has been
charged and found, in 2 proceeding under Section 190.4, -
tobeu'ue,orif_thedefendantmaybesubjecttothedeuth
ty after having been found guilty of violating
Section 37, 128, 219, 4500, or 19310 of this code, or
subdivision (a) of Section 1672 of the Military and
Veterans Code, the trier of fact shall determine whether
the penalty shall be death or life imprisonment without -
possibility of parole. In the proceedings on the question
of penalty, evidence may be presented by either the

_people or the defendant as to any matter relevant to

aggravation, mitigation, and sentence, including, but not
limited to, the nature and circumstances of the present



1 against the person of another. -~ . :
2 (b) Whether or not the offense was committed while
3 the defendant was under the influence of. extreme
4 mental or emotional di ' : '

5  (c) Whether or not the victim was a participant in the
6 defendant’s homicidal conduct or om;se_nted to the -

7 homicidal act.

8 {(d) Whether or not the offense tas committed under -

9 circumstances which the defendant reasonably believed
10 to be a moral justification or extenuation for his conduct.
11 (e) Whether or not the defendant acted under
12 extreme duress or under the substantial dorhination of
13 another person. - o S
14  (f) Whether or not at the time of the offense the
15 capacity of the defendant to appreciate the criminality of
16 his conduct or to conform his conduct to the
17 requirements of law was im ired as & result of mental
18 disease or the affects of intoxication. '
19 - (g) The age of the defendant at the time of the crime.
90 - (h) Whether or not the defendant was an accomplice
21 to the offense and his participation in the commission of
22 the offense was relatively minor. . . -

23  SEC. 12. Section 1904 is added to the Penal Code, to

24 read: .
95 ° 190.4. (a) When y drqumstanc&la_senmnerated-
96 'in Section 190.2 are alleged, and the defendant has been

97 -found guilty of first .degree murder, there shall be 2.
; , . ; _

98 _hearirig on the issue of the At the

29 fheaxing,thedetc'rmlndﬂonofﬁ)eh'utboﬁanyduﬂnf;he'
30

31 of fact on the evidence presented. ...
32: Kither party tnay present such additionsl evidence as
‘33 they deem riecestary #nd is selevant $o the guestion of
34 whetherornotﬂxeteedltspadﬂcircmm ..

- 35 - In case of 2 réax dodbtutovhathergspechl
-:36 drcumstmcelsu-ue,ﬂedefendﬂxthaﬁdbdmaﬁndmg

37 that 1t o true. e trier of fct dall

special

T
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commission of a crime, such crime shall be charged and*

proved pursuant to the general law applying to the trial
at conviction of & crime. -~ A

-lf_thedefendantwasconvicfedbyth;coﬁl'fdfﬁng -

withoutajury.theu-ietoffactshallbeajuryunlesajury
is waived by the defendant and by the people, in which
ctse,thetrieroffactshallbethecourt.lf e defendant
wasconviétedbyapluofesmltythe&ieroffactahnllbe
a jury unless a jury is waiv bythqdefendantandbythe

people. :

If the trier of fact finds that any one or more of the
special circumstances enumerated in Section 1902 as
charged is true, there shall be a separate penalty hearing,
and neither the that any of the remaining i
circumstances charged is not true, nor if the trier of fact
is a jury, the inability of the jury to agree on the issue of
'thetmthorgntmthofanyoft_heremainingspecml
circumstances charged, shall prevent the holding of th
separate penalty hearing. - ’ '

: _Inanycasein_whichtbedefendanthasbeenfound
guilty by a jury, and the same or another jury has been
unsble to reach a unanimous verdict that one or more of
the special circumstances charged are true, and does not
reach a unanimous -verdict that all the

circumstances charged are not true, the court shall
dismiss the jury and shall order a new jury impaneled to
try the issues, ut the issue of guilt shall not be tried by

such jury, nor shall such jury retry the issue of the truth

ofényof_thespedalcircmnstance&whichWerefoundby
a4 unanimous verdict

such new jury is unable to reach the unanimous verdict -

'ofthepre\iiousjtxry_tobetmtx-ue.'lf_

@)
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defendant and the people.
: lftheu'woffactisajmyindhasbeenunabletoreach
a unanimous verdict as to what tt:gndty shall be,

the
.court shall dismiss the jury and ordera:iawmi'y,
the

impaneled to determine the penalty. If such jury
: as

im apnmishmentofconﬁnem'entinmm-{m}‘ot

pose .
life without possibility of parole. . - ' .
(c)lfthetrier-ofgctwhichwnvictedthed&endmt'

ofacximefor'whichhemybpmbjectedtothedeath
penalty was-a jury, the sarheju_r’yshallconsidermy.plea
ofnotguiltybyreason.qfinsmi_typmmanttoSecﬁon

lozﬁ,thetmthofanyspeanldrcumstancéswhichmaybe

- alleged, snd the penalty to be ap ‘unless for good

cause shown the court discharges t jury in which.case
a new shall be drawn. The court shall state facts in
upport the finding of good cause upon the record and
cause them to be entered into the minutes. .
{d) In any case in which the defendant may be
subjected to the death penalty, evidence presented at
any ‘prior of the trial, including any proceeding

p  trial, if t
thesameuieroffactatthembsequent

SEC. 13.Section190,5,is‘addedhpthel?eml Code, to

read: ,
°1905. (a): Notwithstanding any dther provision of law,

the death penalty shall not be imposed upon any ‘person
. . ireion

. whoisunder the a e of 18 years at the time of

3 1 R

-
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a principal in the commissionofaupmloﬁenseunlss
he was personally present during the mission of the
netera'eaemnsdee&;mé i ot er

eided in the aet o acts: act

or scts causing death, and intentionally fbysicaﬂy aided
or committed such act or &cts causing death.

.the act or acts causing death only if it is proved beyond

a reasonable doubt that his conduct constitutes an assault

or a battery upon the victim or if by ward or conduct he
orders, advises, encourages, Initiates or provaokes the
wwall:iﬂingoftbew'cbm e ' S

’

read: . o L
~ 1906. The. Legislature finds ‘that the imposition of
sentence in all éapital cases should be. expeditiously

“Therefore, in all cases in which a sentence of déath has

20~ been msgc;‘ed. the appeal to the State Supreme Court
must be decided and an opinion reaching the merits must

be filed within 150 days of certification of the entire
record by the sentencing court. In any case in which this
time requirement is not , i t
Supreme Court shall state on - the record the
extraordinary and compelling circumstances causing the
delay and the facts supporting these cirCuims .
failure of the reme Court to comply with the
-xequifements'df.t_his section shall in 'rn'oway_p:ec\_ude
jmposition of..thedeathpenalty-. e

read:
. '200. (a) Any'person who ‘peizés, confines, fnveigles,
. N ~ . a ! l . Iy ) ) i

- awidy By’ individual by sny wmeans -whatsoever with
tent to hold or detain, of who holds or detains, gisch

r _ ‘ .
- (c) For the purposes of subdivision (b), the defendant
- shall be deemed to have intentianally pbysimllyaided in

SEC. 14. Section 190.6 is added Yo the Penal Gode, to.

D oE 18, Section 209 of the Penal Code 1s amerided to

ndividusl for mmmard or to mmmitexwrﬂon or

()
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thereof shall be punished. by imprisonment in the state

" prison for life without possibility of e in cases in

which any person subjected to any su act suffers death
“or bodily harm, or shall be punished by imprisonment in
the state prison for life with the possibility of le in
cases where no such person suffers death or bodi y harm.
(b) Any person who kidnaps or carries away any
individualtoéommitrobb’erysl;allbepunishedby
;n?prisglmnent ip the state prison for life with possibility
pﬁ e. ; N ) PRy -- - ) . : . v
SEC. 16. Section 219 of the Penal Code is amended to
rea . . - . t : . - - i . R
219. Every person who unlawfully throws out a lwi;c‘la
removes a rail, or places any obstruction on any railr
with the intention of derailing any passenger, freight or .
other train, car or engine and thus derails the same, or
who unlawfully. places any dynamite or. other explosive
material or any other obstruction upon or iear the track
of any railroad with the inteiition of blowing up or’
derailing any such train, car or engine and thus blows up
or derails the same, or who unlawfully sefs fire to any
railroad bridge or trestle over which any such train, car
or engine must pass with the intention of wrecking such
e o O e incatsonaaca i e sl
a felony le _ ent in the state
prison for life without possibility of ole in cases where
.any suffers death or . 'm as & proximate
fesult thereof, or impriscnment in the state prison for life
with the possibility of parole, in cases where no person
suffers death or bodily harm as a proximate result thereof.
.+ SEC. 17. Section 1018 of the Penal Code is amended to
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“which the maximum punishment is not death or ki

life
imprisonment without the possibility of parole shall be
accepted from any defendant who does not apgienalr with
counsel unless the éourt shall first fully inform of his
right to counsel and unless the court shall find that the
defendant understands his right to counsel and freely

‘waives it and then, only if the defendant has expressly

stated in open court, to the court, that he does not wish
to be represented by counsel. On application of the
defendant at any time before judgment the court may,

and in case of a defendant who appeared without counsel

at the time of the plea the court must, for a good cause
shown, permit the plea of guilty to be withdrawn and a’
plea of not guilty substituted. Upon indictment or
fnformation against a corporation a plea of guilty may be

put in by counsel. This section shall be liberally construed

to effect these objects and to promote justice. -
SEC. 18. Section 1050 of the Penal Code is amended to

.read:

1050. The peo je of the State of Cahfornia have a right
to a speedy trial. The welfare of the people of the State,
of California reguires that all ings in criminal

_ proceedings in ¢ .
casessha'llbesetfortrialandhen:danddeterminedat

the earliest possible time, and it shall be the duty of all,
courts and judicial officers and of all prosecuting
attorneys to expedite such proceedings to the greatest
degree that is consistent with the ends of justice. In
accordance with this policy, criminal cases shall be given
precedence’ over, and set for trial and heard without
regard to the pendency of, any - civil matters or

_proceedings. No continuance Gfacrlxﬁinafmd shall be
granted t upon affirmative proof in open court,

upon 'le.noﬁge,thntthewds_ofjusﬁcerequircn.
-continuance. No continuance g_hallbe'grinwdina' tal
“except ‘where extraordinary. - -compellin
circumstances require a continuance. Facts supporting
theae,circummmmust_bemtedfouhémcofdmdﬂxe
court in granting & continuance must direct that the

clerk’s minutes reflect the facts requiring & continuance.

-P;qvided?thatupongshowih_gthattheat_torneyof;ecord

©



.888ﬁgaﬁgﬂegﬁgﬁggfERESGSGSGKSQZSomqaaaama

S B SB1S5
at th_e time of the defendant’s first appearance in the

superior court is a Member of the Legislature of this state
and that the Legislature is in session or that a legislative

appointed member is meeting or is to meet within the
next seven days, the defendant shall be entitled to a
reasonable continuance not to ‘exceed 30 days. No
continuance shall be granted for any longer time than it
is affirmatively proved the ends of justice require.

minutes of the court or, in a justice court, upon the
docket. Whenever it shall appear that any court may be
required, because of the condition of its calendar, to
dismiss an action pursuant to Section 1382 of this code, the
court must immediately notify tbe chairman of the
Judicial Council. .

SEC. 19. Section 1103 of the Penal Code is amended to

read:

1103. Upon a trial for treason, tbe defendant cannot be

‘convicted unless upon the testimony of two witnesses to

the same overt act, or upon confession in open Geurt;

-court; nor, except as provided in Sections 190.3 and 190.4,
can evidence be admitted of an overt act not exprecsly '

charged in the indictment or information; nor can the
defendant be convicted unless one or more overt acts be
expressly alleged therein. -
' ;EC.EO SechonllOSofthePena]Codeisamendedto
r =

1105. (a) Upona trial for murder, tbe eommmon of
the homicide by the defendant being proved, the burden
of proving circumstances ofmihgaﬁon.or that justify or

oftheprosecuﬁonﬁendsto:howthatﬁe

:.committed onlylmounts bomnshughta,orthatthe, :

defendant was
-{b) Nothmginthiuecﬁon:hallcpplytom.ffeotmy
g under Section 190.3 or 190.4.
SEC.21 Sechon45000fﬂze Penal Code is amended to

.read.

900 0

interim committee of which the attorney is a duly -

Whenever any continuance is granted, the facts proved '
which require the continuance shall be entered upon the

excuse it, devolves upon him, unless the proof on the part

bb
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. 4500. Every person undergoing a kfe sentence in a state
prison of this state, who, with malice aforethought,
commits an assault upon the person of another with a

deadlyweaponormsh-ument,orbymymeansofforce- |

likely to produce great bodily injury is punishable with
death or life im nsonment without ibility of parole.
The penalty gursuant to the
provisions of Sechons 190,3 and 190.4; however, in
inwlﬂchthepersonsubjectedtomchassmﬂtdoelnotdie
within a year and a day after such assault as a proximate
result thereof, the punishment shall be imprisonment in
the state prison for hfe without the possxbllity of parole
for nine years.

For the purpose of computmg the da elapsed
betweenthecomm:monoftheassaultandthedeatbof
the person assaulted, the whole of the day on which the
assault was committed shall be counted as the first day.

Nothing in this section shall be construed to prohibit .
‘the application of this section when the assault was
.committed outside the walls of any prison if the person

eommitﬁngtheassaultwasundergomgahfe sentence in
a state prison at the time of the commission of the assault.
SEC. 2 _Sechon 12310 ofthe Pem.l Code is amended
12310 Every petson who wﬂlﬁxlly nnd mnlunously

“explodes or ignites any ‘destructive -device or any

explosive which causes mayhem or great bodily injury to
‘a’neztﬂermnisgmltyoh y.lndlhallbep\mishedby

or imprisonment in the state prison for life without
possibility of parole. The penalty shall be determined

.pmanttotheprovldmafSechonslm.snndlm If
-nodead:oecmtben:ucbpmxballbepumkhedb

t in the mte 'purison J"or life without
possibility of perole. - :
SEC. 23. lfanyward, dmne.aaenteuuhany

provision of this sct, or

secbwamendedwqddedbythisact,oruycthet

section amended or d by ‘this act, or sny section or .
thereof to sny persGia
or circumstance, is held invalid, such fnvalidity shell not.
~.affect myotberword.phras.dme,ormhencein any

&7
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section, provisions or application of this act, which can be
given effect without the invalid word, phrase, clause,
sentence, section, provision or application and to this end
tthpcr:ogcl)fm-bf thi a:tct are de&’claus:,d to be severable. .

. 24. If any word, p. y Cl or sentence in any
section amended or Idma;; this act, or any section or
provision of this act, or application thereof to any person
or circumstance, is held invalid, and as a result thereof, a
defendant who has been sentenced to death under the
provisions of this act will instead be sentenced to life
imprisonment, such life imprisonment shall be without

possibility of parole. The Legislature finds and declares’
that those persons convicted of first degree murder and.
sentenced to death are deserving and subject to society’s

ultimate condemnation and should, therefore, not be

eligible for parole which is reserved for crimes of lesser

magnitude. = VS S
K eny; any word, phrase, clause, or sentence in any

- section amended or added by this act, or any section or
‘provision of this act, or application thereof to any person

or circumstance is held invalid, and as a result thereof, a
defendant who has been sentenced to life imprisonment
without the possibility of parole under the provisions of
this act will instead be sentenced to life impri ent
with the possibility of .Erole, such person not be
eligible for parole until

n. R PR T e A
- SEC. 25. This act is an urgency statute necessary for the

immediate preservation of the public peace, th, or
safety within the aneaning of  Article thzlftt}he

‘Constitution and shall go into immediate effect. The facts
‘constituting such necessity gre: . ¥ 5 - o 5

hay served 20 years in the state

63
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'AMENDED IN SENATE MARCH 24, 1977

AMENDED IN SENATE MARCH 10, 1977

' AMENDED IN SENATE MARCH 1, 1977
AMENDED IN SENATE FEBRUARY 17, 1977

SENATE BILL - No. 155

Introduced by Senator Deukmejian (Principal Cosuthors:
Senator Beverly and Assemblyman McAlister)

kCoauthor's: Senators Briggs, Campbell, Dennis Carpenter, .

Cusanovich, - Johnson, Nejedly, Nimmo, Presley,
" Richardson, Robbins, Russell, Song, Stull, and Wilson;
Assemblymen Perino, Antonovich, Boatwright, Chappie,
Chimbole, Cline, Collier, Cordova, Craven, Cullen, Duffy,
Ellis, Hallett, Hayden, Imbrecht, Lancaster, Lanterman,
Lewis, Nestande, Robinson, Statham, Stirling, " Suitt,
Vincent Thomas, William Thomas, Thurman, Norman
Waters, and Wray) ' ; '

+ January 19, 1977

-~ An act to'amend Section 1672 of the Military and Veterans
Code, to amend Sections 37, 128,209, 219, 1018; 1050, 1103,

1105, 4500, and 12310 of, to Tepeal Sections 190, 190.1, 1902,

and 190.3 of, and to add Sections 190, 180.1, 1602, 1903, 190.4,
190.5, and 190.6 to, the Penal Code, relating to punishment for

_crimes, and ‘declaring the urgency thereof, to_take effect
immediately.

xmsx.mvz “}COUNSEL'S DICEST
- SB I55, 88 amended, Deukmejian. - Death penalty.
- Existing law provides for the podtionofthedeﬂh pen-
‘glty under procedures which have been invalidated by court

-dlecision becaus they lack provision for consideration of miti-

'y ¥
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' gating circumstances. - [ . .

This bill would make such a mitigating circumstances provi-
sion in the law, as to certain crimes formerly. subject only to
. the death penalty, and would impose life imprisonment with-
out parole rather than death or life imprisonment with parole
in other cases. . | L o

This bill would also define the proof necessary to prove
murder involving the infliction of torture to require proof of
intent to inflict extreme and prolonged pain, and would de-
 fine the proof necessary to prove that the defendant aided or

committed an act causing death to require proof that the
defendant’s.conduct was an assault or battery or fnvolved an
_order, advice, encouragement, initiation, or provocation of
the killing. . o o ' ‘
n The bill would take effect immediately as an urgency stat-

Vote: %. Appropriation: no. Fiscal committee: no. ‘State-

mandated _locar program: no. - -~ . ) :

The people of tbe Stxte of Cald‘bmu do mctas!bllows- _

SECTION 1. Section 1672 of the Military and Veterans
Code is amended toread: ~ .. AR
. 1672. Any person who is guilty of violatinig Section 1670
" or 1671 is punishable as follows: T
~ (a) IF his act or failure to act causes the death of any
person, he is punishable by death or imprisonment in the
 state prison for life without possibility- of parole. The
ty shall be detenninedpmsuantt_otbe?pfovisiomof
Sections 190.3 and 190.4 of the Penal Code. If the act or
10 failure to act csuses great bodily injury to any person, a
11 person violating this section is ‘punishable by life
12 imprisonment without possibility of parole. . i . »
13 (b) If his act or failure to act does not cause the deatlﬁ
.14 of, or great bodily injury to, any person, he is punishable
15 by imprisonment in the state prison for not more than 20
16 years, or a fine of not more than ten Ahousand dollars
17 {$10,000), or both. However, if such person’so actsor so
.18 - fails to act with the intent to hinder, delay, or jnterfere
19 ‘with the preparation of thg United States-or of any state!

BR-ADARN-
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for defense or for war, or with the prosecution of war by
the United States, or with the rendering of assistance by
the United States to any other nation in connection with
that nation’s defense, the minimum punishment shall be
imprisonment in the state prison for not less than one
year, ‘and the maximum punjshment . shall -be
imprisonment in the state prison for not more than 20
_ years, or by a fine of not more than ten thousand dollars
$10000), or both. .t oo wi.c o
) e‘S‘SJC. 9 Section 37 of the Penal Code is amended to
T i . ' . RN . ".-c, .
37. Treason against this state consists only in levying
war against it, adhering to its en mies, or giving them aid
and comfort, and can be committed only by persons
owing allegiance to the state. The punishment of treason
shall be death or life imprisonment without possibility of
parole. The penalty shall be determined pursuant to
Sections 190.3 and 1904. o L
S(Il:‘.C. 3. Section 128 of the Penal Code is amended to
198. Every - person who, by willful ‘perjury or
subornation of perjury procures the conviction ‘and
execution of any innocent person, is punishable by death
_or life imprisonment without possibility of parole. The

" SEC. 4. Section 190 of the Penal Code is repealed. .

. 190. Every person guilty of murder jn the first degree
ghall siffer death, confinement in state prison for life
. without possibility of pardle, or confinement in state
prison for life. The penslty .to be applied shall be
determined as provided in Sections 190.1, 1902, 1903,
190.4, and 190.5. E'very".ge'rson guilty of murder in the

e S

prison for five,six;, or Jeven years.

= ¢ ead:
71901, Aliosisé dnwhich the desth penalty may be

E3 % N

ty shall be determined pursuant.to Sections 190.3

.. SEC.S. Section 190 is added to the Penal Code, to read:

‘second degree ispuni le by imprisonment in the stat"e'

PSEC. 8. Section 190.1 of the Penal Code is repealed.
. “SEC. oction 190.1 & added to the Penal Code, to

Ea
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imposed pursuant to this chapter shall be tried In
separate phases as follows: |

(a) The defendant’s guilt shall ﬂrst be determined
without a finding as to special circumstances or penalty.

(b) If the defendant is found guilty; his sanity on any
plea of not guilty by reason of insanity under Section 1026
shall be determined as provided in Section 190.4. If he'is
found to be sane, and one or more special circumstances
us enumerated in Section 190.2 have been charged, there

.shall thereupon be furthier proceedings on the question

ofthetruthofthechargedspemalarmstanceor

~ circumstances. Such proceedings shall be conducted in
accordance with the provisions of Section 1904. - .

(c) If any charged special circumstance is found to be
true, there shall thereupon be further proceedings on the
question of penalty. Such proceedings shall be conducted
in accordance with the provisions of Sections 190.3 and
1904.

SEC. 8. Section 190.2 of the Penal Code is repealed.
rﬁc. 9. Section 1902 is added. to the Penal Code, to
1902. The penalty for a defendant found guilty -of

.murder in the first degree shall be death or confinement

in the state prison for life without possibility of parole in
any case in which one or more of the following special

circumstancahasbeenchnrgedandspecmllyfound,ma.

proceeding urider Section 190.4, to be true: - ° -

(a) The murder was intentional and was carried out -
pursuant to agreement by the person who committed the "
murder to accept a valuable consideration for the act of i
'murder from any person other than the victim; * ’

(b) The defendant was personally present durlng the

‘commission of the act or scts causing déath, and

.intentionally physically dgided or committed such act or

acts causing death and sny of the following additional

circurnstances exists:
(l)ﬁewchmisapeaceoiﬁceradeﬁnethecﬂon

830.1, subdivision (), '(b), {d), ‘or (e) of Section 8302,

subdivision- (a) or (b) of Section 830.3, or subdivision ib)
ofSectionBSO.S who, whﬂeengagedintheperformnrmc -.

’.n‘wm ‘

T
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of his duty was mtentionnlly killed, and the defendant
knew or reasonably should have known that such victim

.was a peace officer engaged in tbe performance of his

duties. -
(2) The murder was wﬂlful. delibernte and
premeditated and the victim was a wiiness to a crime
who was intentionally killed for the purpose of
preventing his testimony in any crimingl proceeding.
(3) The ‘murder was willful,- deﬁmte. -and
premeditated and was committed during the commission
or attempted commission of any of the following crimes:
(i) Robbery in violation of Section 211; = .
(n) K.\dnappmg in viol.ahon of Sectwn 207 or Secbon

(m) Rape by force or vxolence in vxolabon of
subdivision (2) of Section 261; or by threat of great and
immediate bodily harm in vxolahon of subdivision (3) of
Section 261; -

{iv) The performance ofa lewd or lascwious act upon
I:he person of a child under the age of 14 yearsin violation

- of Section 288;

(v) Burglary in violahon of. subdwmon (1) of Secbon

wdmmhabxteddwenmghousewithanmtentto.
-commit grand or petit larceny or rape. . _
(4) The murder . was : willful, dehberate, md

_‘ﬁs _premeditated, and involved the infliction of torture. For

"

2232%8&5

e
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purposes of this section, torture requires proof of an
intent to inflict extreme and prolonged pain.. " ..
.. +{B) 'Ihedefendanthasin.thisprocwdingbeen'
._conmcted of more than one offense of murder of the first
or second degree, or has been convicted in a prior.

oceedxggoftiheeoﬂ’emeofmwdetoftheﬁ;stonecond
degree. For urpose of an offense
1 wluchg )

.committedh:anotherjunsdxcum o). ke
_California would be punishablé as first or second ,ee
“‘murder shall bedeemed t:o be murda',in the firs ,; '

second degree. |

For th mpbsesofsubdw:mon (b),;heaegmdmt
4c>be°5eex§edto haye intentionall ‘p‘h yaidedln .
,ﬁxeactorectxcauspgdeathordyifi

#1557 4
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"1 areasonable doubt that his conduct constitutes an assault

or a battery upon the victim or if by word or conduct he
orders, advises, encourages, initiates or provokes the
actual killing of the victim. - L

SEC. 10. Section 190.3 of the Penal Code is repealed.

SEC. 11. Section 190.3 is added to the Penal Code, to
190.3. If the defendant has been found guilty of murder
in the first degree, and a special circumstance has been
charged and found, in a proceeding under Section 190.4,
to be true, or if the defendant may be subject to the death
penalty after having been found guilty of violating

Section 37, 128, 219, 4500, or 12310 of this code, or.
' subdivision (a) of Section 167¢ of the Military and

Veterans Code, the trier of fact shall determine whether

the penalty shall be death or life imprisonment without

possibility of parole. In the proceedings on the question
of penalty, evidence may be presented by either the

People or the defendant as to any matter relevant to -

aggravation, mitigation, and sentence, including, but not

limited to, the nature and circumstances of the present -
oﬁ'en:se, any prier eonvietions of &edefeadm for

against the person of another; significant prior criminal
activity by the defendant, and the defendant’s character,-
background, history, mental condition and ‘physical
condition. However, no -evidence shall be admitted
regarding prior criminal activity by the defendant which
did not result in a conviction for a felony involving the

‘use or threat of force or viclence against the person 6f

another.

The penalty shall be death unless the trier of faot, &ffer -
consideration of all the evidmce,ginds that t:llere :ﬁ ﬁ
“Iitigating circumstarices sufficiently sitbstantial to eqll -
for leniency, in whlchmse-ﬂxepeml&cbﬂlabehfe

imprisonment without -possibility of

-4nto account any of the foum fﬂf—'tonjfmlevant. i

: h)‘_lhepreseﬁpe'o:absenc;qu‘ ior convictions of the

ST T Y
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or violence against the persen of another: ;significant

prior criminal activity 'b}' the defendant. = -

.. (b) Whether or not the offense was committed while

the defendant was under the influence of extreme
mental or emotional disturbance. D

(c). Whether or not the victim was Q participant in the '
defendant’s homicidal conductor. consented to ‘the

homicidal act. o .

_(d) Whether or not the offense was committed under
circumstances which the Jefendant reasonably believed
to be a moral justification or extenuation for his conduct.

(¢) Whether or. not ‘the - defendant acted under
extreme duress or under the substantial domination of
another person. - . o

- (f) Whether or nét at the tim'e.o'f the offense the

capacity of the defendant to appreciate the criminality of
his conduct or to ‘conform his conduct to the
requirements of law was impaired as a result of mental
disease or the affects of intoxication. - N
. -(g) The age of the defendant at the time of the crime.

(h) Whether or not'the defendant was an accomplice

the offense was relatively minor. - R
SEC. 12. Section 1904 is added to the Penal Code, to

1904. (a) When special circumstances as enpmerated

- in Section 190.2 are alleged, and the defendant has been

‘found guilty of first degree murder, there shall be a
hearing on the issue of the special circumstances. At the
hearing the determination of the truth of any or all of the
specmlcxrcumstmcescharg s_l_lallbemdebyﬁnfetrier-
of fact on the evxdencepruented T

they deem necessary and is relevant to the question of
Whether or riot there €xist specisl circumstances. - 7

. circumstance is true, the defendant is entifled to a finding
‘that it ts not true. The trier of fact ¢hall inske a special
finding that each special-circumstance charged is either

true or mot true; “Wherevet .8 'special -eircumstance
oW 4

to the offénse and his participation in the commission of .

<" Either party may present smch additional evidence is

"In case of a ressonable doubt us to-whethr a special

5
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1 yequires proof of the :commission or attempted
2 commissionufacﬁme,suchcrhneshallbechargedand
3 proved pursuant to the general law applying to the trial-
4 at conviction of a crime. R .
5 -If the defend twas'eonvictedbythécowtsitting
6 withéutajury.thehfieroffactshnll_béajnryunlesajwy
7 is waived by the defendant and by the people, in which
8 casethetfieroffact'shnllbeﬁ;écoun.lfﬂmedefendmt
9 wasconvictedbyapleaofg_uiltytheu-ieroffactshdlbe
10 ajury unlessajury is waived by the defendant and by the

11 people. : _
12 If the trier of fact finds that any one or more of the
13 alcircumstanb&'enumerntedinSectionlgo.zas '

14 charged is true, there shall be a separate penalty hearing,
15 and neither the ﬁndxgg that any of the remaining i
16 circumstances charg is not true, nor if the trier of fact
17 is a jury, the inability of the jury to agree on the issue of
18 the truth or untruth of any of the remaining i
19 circumstances charg , shall prevent the holding of the
90 separate penalty hearing. = L
91 In any case in which the defendant has been found
guilty by a jury, d the same or another jury has been
unable to reach a unanimous verdict that one or more of
the special circumstances charged are true, and does not
reach a unanimous verdict that all the . special
cumstances charged are ot true, - the court ;shall
dismiss the jury and shall order a new jury jmpaneled to
try the issues, but the jssue of guilt shall not be tried by
such jury,--nor_shall'such' jury retry the issue of the trith
of any of the circumstances which were found by

such new jury js unable to reach the unanimous verdict -
that orie or tore of the spednl'circumstmcu,it.is trying
34 gre true, the cowrt Mdimi?,.them,-mdknm [}
35 :punishment of confinement in state prison for life.

- .(b) -Jf defendant. was convicted by ‘the pourt sitting
37 swithout g jury, the trier of factat the penalty hearing shall
.38 be a jury unless ajury is waived by the defendant end the
39 -people, in which case the trier.of fact shall be the court.
40 -1f the defendant whas-convicted by i plea of guilty, the

cupgesgRNRRLRY
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trier of fact shall be ajur)" unless a jury is walved by the -
defendant and the people. - '

wmdf;auwn
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9 impose a hment of confinement in state prison for
10 life without possibility of parole. " . ) oo
11 (c) If the trier of fact which convicted the defendant
12 of a crime for which he may be subjected to the death
13 penalty was a jury, the same jury shall consider any plea
14 of not guilty by reason of insanity pursuant to Section

circumstan

17 cause shown the court discharges that jury in which case
18 anewjuryshnllbedrawn.lhecourtshallstatefactsin
19 support of the finding of good cause upon the record and
20 cause them to be -entered into the minutes. - . :
21 (d) In any case in which the defendant may be
subjected to the death penalty, evidence presented at
any prior phase of the trial, including any proceeding
upon a plea of not guilty by reason of insanity pursuant
to Section 1026, shall be considered at any subsequent
phaseofthe'u*inl.ifth_etﬂeroffactofthepﬂorphaseis
the same trier of fact at the subsequent phase.

SEC. 13. Section 1905 is added to the Penal Code, to’

read: o
- 190.5. (a) Notwithstanding any other provision of law,
the death penalty shall not be imposed upon any person
who is under the age of 18 years at the time of commission
of the crime. The burden of proof as to the age of such
person shall be upon the defendant.. .
(b) Except when the trier of fact finds that a murder
-was committed pursuant o-sn agreement as defined in
subdivision (a) of Section 1902, or when & person is
8 .convicted of a violation of Section-37, 128, 219, 4500, or

gagakagéssssgaﬁsg

39 12310 of this code, or 8 violation of subdivision " (a). .of
40 Section 1672 of the Military and Veterans Code, the death

9185 110 4
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.penalty shall not be imposed upon any ‘persori who was

a principal in the commission of a capital offerise unless

" he was personally present during the commission of the.
act or acts causing death, and intentionally pbyswally |

aided or committed such act or acts causing death. -

: {c) For the purposes of subdivision (b), the defendant
shall be deemed to have intentionally physically aidedin
the act or acts causing death only if it is proved beyond .
a reasonable doubt that his conduct constitutes an assault
or a battery upon the victim or if by word or conduct he

.orders, advises, encourages, imbates or provokec the

actual killing of the victim.

SEC. 14. Section 1906 is added to the Penal Code to '-

read:

190.6. The Legislature fmds that l:he nnposmon of
sentence in all capltal cases should be expedmously
carried out.

Therefore, in all cases in whnch a sentence of death has.'

been imposed, the appeal to the State Supreme Court
must be decided and an opinion reaching the merits must
be filed within 150 days of certification of the entire
record by the sentencmg court. In any case in which this
time requirement is not met, the Chief Justice-of the

‘Supreme Court shall state on ‘the record -the

extraordinary and compelling circumstances causing the

delay and the facts supporting ‘these circumstances: The

failure pf the Supreme Court to comply with the
requirements of this section shall in no way preclude
imposition of the death penalty. .

read:

209. (a) Any person who seizes, confines, inveigles,
‘entices, decoys, abducts, conceals, kidnaps of -terries
‘away any individual by any means: whatsoever -with
intent to hold or detain, or who holds or detains, wuch
‘ individual for ransom, reward or to commit extortién or
Yo exact from relatives or friends of such persori ‘any
‘thoney or valuable thing, or any person who aids or ghets-
gy such act, is guilty of a felony and upon- convittion'

40 'thereof shall be punished by unpnsonment‘h: the stite’

0455 130 &

SEC. 15. Section 209 of the Penal Code is amended to

12
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pmonforlifewithoutposs:bxhty of parole in cases in
i pean sl hd it ot i e
or bodily or nished by imprisonment in
-thesthhepﬁsonforlifewithdlepoubiﬁtyofpﬁolei@

cases where no such person suffers deith or bodily harm.

" (b) Any person who kidnaps or carries away any

“individual to commit robbery shall be punished
‘imprisonment in the state prison for life with pousibihbt;

of parole,

. sdEc_ 16. Section 219 of the Pennl'Cdde_ is amended to

219. Every person who unlawfully throws out a switch,
Temoves a rail, or places any obstruction on any railroad
M&&ﬁmmmmd&mﬁ?ﬁwﬂﬁwmthMW
other train, car or engine and thus derails the same, or
who unlawfully places any dynamite or other explosive
material or any other obstruction upon or near the track

-of any. railrpad with the intention of blowing up or

derailing any such train, car or éngine and thus blows up
or derails the saime, or who unlawfully sets fire to any
railroad bridge or trestle over which any such train, car
or engine must pass with the intention of wrecking such
train, car or engine, and thus wrecks the same, is guilty
of a felony and punishable with imprisonment in the state
prison for life without possibility of parole in cases where
any person suffers death or bodily harm as a proximate
rwﬁ%uwhﬂmﬁhmmmmmmnwmhmﬁmk
with the possibility of parole, in cases where no person

suffers death or bodily harm as a proximate result thereof.

e'eslgc 17. Section 1018 of the Penal Code is amended to
r‘ [l . .

1018. Unless otherwise proyided -by law eyeéry plea
must be entered or withdrawn by the defendant himself
in open court. No ples of guilty of a felony for which the
maximum punishment ds death, or. kife dmprisonme
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-continuance. Nocontinuance shall be granted in a capital

. these circumstances must be stated for the record and the
pourt in granting a -continuance mmust direct that the

imprisonment without the possibility of parole ‘shall be

. accepted from any defendant who does not appear with
counsel unless the court shall first fully inform him of his

right to counsel and unless the court shall find that the

" defendant understands his right to counsel and freely

waives it and then, only if the defendant has expressk
stated in open court, o the court, that he does not-.wisg
to be represented by counsel. On application of the
defendant at any time before judgment the court may,
and in case of a defendant who appeared without counsel
at the time of the plea the court must, for a good cause
shown, permit the plea of guilty to be withdrawn and a
plea of not guilty substituted. Upon 'indictment or
information agdinst a corporation a plea of guilty may be
put in by counsel. This section shall be liberally construed

.to effect these objects and to promote justice.

,Scll:'.C. 18. Section 1050 of the Penal Code is amended to
read: -

'1050. The people of the State of California have a right
to a speedy trial. The welfare of the people of the State
of California requires that all proceedings in .criminal
cases shall be set for trial and heard and determined at

-the earliest possible time, and it shall be the duty of all
courts and judicial officers and of . all prosecuting

attorneys to expedite such proceedings to the greatest
degree that is consistent with the ends of justice..In
accordance with this policy, criminal cases shall be given
precedence over, and set for_trial and "heard. without
regard to :the pendency of, any civil matters or
proceedings. -No continuance of & criminal trial ghall be

. granted except upon affirmative proof in open scourt,

upon reasonable notice, that the énds of justice require a

case except ;where extraordinary . and . comp

clerk's minutes reflect the facts requiring & conifauance.

Provided, that upon a showing that the attorney pfgecqrd.
st the time of the defendant’s first appearance in thy

PIBIO 4



U-Ne RN R W AR

21

SEENEHLBREBBENRRREN

—13— 5B 155

superior court isa Memiber of the Lesislaﬁné of this state
and that the Legislature is in session or that a legislative

‘interim committee of which the attorney is a duly

appointed member is meeting or is to meet within the
next seven days, the defendant shall be entitled to a
reasonable continuance not to exceed 30 days. No
continuance shall be granted for any longer time than it
is affirmatively proved the ends of justice. require.
Whenever any continuance is granted, the facts proved
-which require the continuance shall be entered upon the
minutes of the court or, in a justice court, upon the
docket. Whenever it shall appear that any court may be
required, because of the condition of its calendar, to
dismiss an action pursuant to Section 1382 of this code, the
court must immediately notify the chairman of the
Judicial Council. . . _

- eilii(;. 19. Section 1103 of the Penal Code is amended to
r H . L .~ . .

-1103. Upon a trial for treason, the defendant cannot be
convicted unless upon the testimony of two witnesses to
the same overt act, or upon confession in open court; nor,
except as provided in Sections 190.3 and '190.4, can
evidence be admitted of an overt ‘act not expressly
charged in the indictment or information; nor can the
defendant be convicted unless one or more overt acts be
expressly alleged therein. - o .

:gc.zo. Section 1105 of the Penal Code is amended to
read: - . .

1105. (a) Upon a trial for murder;the commission of
the homicide by the defendant being'proved, the burden
of proving circumstances of mitigation, or that justify-or
excuse it, devolves upon'him, unless the proof on the part

“of - the prosecution “tends 'to show that the. crime

defendant was justifiable or excusable. ~ .

*{b) Nothing in this section shall apply to or affect any

proceeding under Section 190.3 or 190.4." L
efs:c.-zl.-sectioxi 4500 of the Penal Gode is amended fo

T : .

4500: Every person yidergoing aYife sentence in a state

‘0 155 150 4
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prison of this state, who, ‘with malice aforethought;
commits an assault upon the person of another with a
deadly weapon or instrument, or by any means of force
likely to produce great bodily injury is punishable with
death or life imprisonment without possibility of parole.
The penalty 11 be determined pursuant to the
provisions of Sections 190.3 and 190.4; however, in case”
in which the person subjected to such assault does not die”
within a year and a day after such assault as & proximate
result thereof, the [ ent shall be imprisonment in
the state prison for life without the possibility of parole
For the purpose. of computing the days ‘elapsed
between the commission of the assault and the death of
the person assaulted, the w
assault was commi shall be counted as the first day.
Nothing in this section shall be construed. fo prohibit

the application of this section ‘when the assault was -
committed outside the walls of any prison if the person’

committing the assault was undergoing a life sentence in
a state prison at the time of the commission of the assault.

/SEC. 22, Section 12310 of the Penal Code is smended
- .12310. - Every peérson who willfully and ' maliciously
explodes or -ignites . any :destructive device .or- any
explosivewIﬂchcamesmayhemorgeatbodﬂyhjuryto
-any person is guilty of a felony, and shall be punished by

ot ot fmprisorimient in the state prison for life without
possibility of pérole: The penalty shall be deternsined
pursuant to:the provisions of Sections 190.3 and 190.4. Jf
.no death occurs then such person shall be puni

ed by
prisopment- i’ the state prison _for Bfe without

ility.of pamle. ; :
 provisioi of thissct, or spplieation therpol to.sny persn.
affect gny other word, phrase, rlause, or sentence in &ny
.section amended or added by this act, gt sny other.

H

2 o dpplication of this st arhich 640 be

OIS 4

whole of the day on which the

B
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sentence, section, provision or application and to this end
the provisions of this act are declared to be severable.
SEC. 24. If any word, phrase, clause, or sentence in any
section amended or added by this act, or any section or
provision of this act, or application thereof to any person
or cirtumstance, is h
defendant who has been sentenced to death under the
provisions of this act will instead be sentenced to life

000 =10 A b N

10 imprisonment, such life imprisonment shall be without

11 possibility of parole. The Legislature finds and declares
12 that those persons convicted of first degree murder and
13 sentenced to death are deserving and subject to society’s

14 ultimate condernation and should, therefore, not be

15 _eligible for parole which is reserved for crimes of lesser
16 magnitude. . - ' oo '

17 . If any word, phrase, clause, or sentence in any section
18 amended or added by this act, or any section or provision
19 of this act, or application thereof to any person or
circumstance is held invalid, and as a result thereof, a
91 defendant who hasbeen sentenced to life imprisonment
without the possibility of parole under the provisions of
this act will instead be sentenced to life imprisonment
with the possibility of parole, such person shall not be
eligible for parole until he has served 20 years in the state

SEQ%.Thisactismurgmcymmteneca_saryforﬂ\e
jmmediate preservation of the public peace, health, or
‘safety within ‘the meaning wof Article IV of the
. Constitution and shall go into inmnediate effect. Thefacts
donstituting such necessity are: N
- The -California “Supremé' ‘Court ~has . declared -the
existing ‘death penalty law- 3moopstitutional. - This act
~remedies the constitutional “infimmities found tolbe in
~existing Jaw, and ‘must take effect immedistely inlerder
36 to. guarantee the public the protection inherentn an
37..operative death penalty law. '

LRELVBLLBRYRBRRBBESY
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given effect without the invalid word, phrase, clause,

is held invalid, and as a result thereof, a
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Introduced by Senator Deukmejisn (Principal Coauthors:
Senator Beverly and Assemblyman McAlister)

(Coauthors: Senators Briggs, Campbell,. Dennis Carpenter,‘

Cusanovich, . Johnson, Nejedly, Nimmo, Presley,
_Richardson, ‘Robbins, Russell, Song, Stull, and Wilson;
~ Assemblymen Perino, ‘Antoriovich, Boatwright, Chappie,
- Chimbole, Cline, Collier, Cordova, Craven, Cullen, Duffy,

Ellis, Hallett, Hayden, Imbrecht, Lancaster, Lanterman,

Lewis,  Nestande, Robinson, Statham, Stirling, Suitt,-
~ Vincent Thomas, William Thomas, Thurman, Norman

Waters, and Wray)

January 19, 1977.

. .

" Anact to amend Section 1672 of the Military and Veterans'

‘Code, to amend Sections 37, 128, 208,219, 1018, 1050, 1103,
1105, 4500, and 12310 of, 1o repeal Sections 190, 190.1, 190.2,

and 190.3 of, and to add Secfions 180, 100.1,190.2, 1903, 190.4,

1905, and 190.6 to, the Penil Code, relating to punishment for

‘crimes, and dedlsring the xirgency thereof, to take effect

‘fmmediately.

84
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LEGISLATIVE COUNSELS DIGEST - .
SB 155, as amended, Deukmejian. Death penalty. .
Existing law provides for the imposition of the death pen-

-alty under procedures which have been invalidated by court

decision because they lack provision for consideration of ‘miti-

gating circumstances. . _

This bill would make such a mitigating circumstances provi-
‘sion in the law, as to certain crimeg formerly subject only to
the death penalty, and would impose life imprisonment with-
out parole rather than death or life imprisonment with parole
in other cases. - o e

_ This bill would also define the proof necessary to prove
murder involving the infliction of torture to require proof of
intent to inflict extreme and prolonged pain, and would de-
fine the proof necessary to prove that the defendant aided or
committed an act causing death to require proof that the
defendant’s conduct was an assault or battery or involved an

‘gder,' advice, encouragement, initiation, or ‘provocation of
e killing. ' . -
‘The bill would take effect immediately as an urgency stat-

ute. - . '

‘Vote: %. Appropriation: no. Fiscal committee: .no, State-
mandated local program: no.

The people of the State of Californie do enact as follows: -

weismendedtm‘&gun of violating Section 1670
_1672. Any person who is guilty of violating Section
or 1671 is punishable as follows: ' ,
: ‘_(a)lfhisactorfaﬂuretoacfuhmmedeathofiny

person, he is punishable by death or imprisbnment in the

state prison for life without possibility of payole. ‘The

_penalty shall be determin, t’-&mumttothe_,pm\dﬁomof

sf;lcﬁoqs, 1903 and 190.4 of the Penal Coge.gfm.et or
ilure to act causes great bodily infury to- Iny person, a

perion violating his secion a;_:fm.bi’e--a, ife

imprisonment without possi ly of parole.

13" (b) If his act otf.nnre@actgodg e

14 of, or great poc}ﬂy injury to, any person; he is punishable

B S @m0 tnm ¢ 1o e

o GTrieo 2T X 10

SECTION L. Section 1672 of the Military.and Veterans
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by imprisonment in the state prison for not more than 20
years, or a fine of not more than ten thousand dollars

($10,000), or both. However, if such ‘person 30 acts or 80
fails to act with the intent to hinder, delay, or interfere

‘with the preparation of the United States or of any state
for defense or for war, or with the dprosecution of war by
e

the United States, or with the rendering of assistance by
the United States to any other nation in connection with
that nation’s defense, the minimum punishment shall be
imprisonment in the state prison for not less than on

year, and the maximum punishment shall be
imprisonment in the state prison for not more than 20
years, or by a fine of not more than ten thousand dollars
($10,000), or both. S '

" 37. Treason against this state consists only in levying
war against it, adhering to its enemies, or giving them aid
and comfort, and can be committed only by persons
owing allegiance to the state. The punishment of treason
chall be death or life imprisonment without possibility of

“parole. The penslty shall be determined pursuant to

Sections 190.3 and 190.4. .

SEC. 3. Section 128 of the Penal Code is aménded to

"198. Every person who, by willful perjury .or

subornation of perjury procures the conviction and

execution of any innocent person, is punishable by death

or life imprisonment without possibility of parole. The

a 136 shall be determined pursuant to Sections 1903
and 190.4. , L

. SEC. 4. Section 190 of the Penal Code is r ed. . -
" SEC.S.Section;QOisnddedtothePcnd to read:
/190, Every person guilty of murder in‘the first degree
shall suffer death, .confinement in_state prison for life
without . possibility, of parole, or_tonfinement in state
prison for life.: The -penalty 0.be -4 '

determined as-provided in Sections 190.1, 160.2; 190.3,-
_190.4, and 1905 Everyf_g:m,g\ﬁl_ty.:d smurder inthe.

" second degree is punishable by imprisonment in the state .

S 3. Section 37 of the Pexal Code is amended o

be -applied ehall be

Blo
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prison for ﬁvé, six, or seven );ears
SEC. 6. Section 190.1 of the Penal Code is 1
:g:c 7. Sechon 1901 is added to the Penal Code. to
r .

190.1. A case in whxch the death penalty maybe'

imposed pursuant to this chapter shall be tried in

separate phases as follows:'

(a) The defendant’s guilt shall first be determined
without a finding astospecmlcxrcumstancesorpenalty

(b) If the defendant is found guilty, his sanity on any
plea of hot guilty by reason of insanity under Section 1026
shall be determined as provided in Section 190.4. If he is
found to be sane, and one or more special circumstances
as enumerated in Section 190.2 have been charged, there
shall thereupon be further proceedings on the question
of the truth of the charged special circumstance or
circumstances. Such proceedmgs shall be conducted in
accordance with the provisions of Section 190.4.

() -If any charged special circumstance is found to be
‘ true, there shall thereupon be further proceedings on the

question of penalty. Such proceedmxs shall be conducted
in accordance thh the provxsmns of Sections. 190.3 and

1904
SEC. 8. Section 190.2 of the Penal Code is repea.led :

efEC 9. Sectlon 190.2 is added to the Penal Code, to
T .

190.2. The penalty for a defendant found guilty of
murder in the first de%:feee shall be death or confinement
in the state prison for life without possibility of parole in
any case in which one or more of the
circumstances has been charged and specially found, in a
proceeding under Section 1904, to be true:

(a) The murder was intentional and was carried out

pursuant to agreement by the person who committed the
murder to accept a valuable consideration for the act of

murder from any person other than the victim;

(b) The defendant was personally praent dm'mg'the
commission of the act or scts ‘causing death, and

mtentnonally physically sided or committed such actor
acts causing death and any ‘of the. following additional

AT M 10
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~ (1) The victim is a peace officer as defined in Section
subdivision {a) or (b) of Section 830.3; or subdivision (b)
of Section 830.5, who, while engaged in the performance
of his duty was intentionally killed, and the defendant
knew or reasonably should have known that such victim
:as a peace officer engaged in the performance of his
uties. - - C oo

(2) The murder was ‘willful, deliberate, and
premeditated and the victim was a witness to a crime
who was intentionally killed for the' .purpose of
preventing his testimony in any criminal proceeding.
- (3) The murder ‘was willful, deliberate, and
premeditated and was committed during the commission
or attempted commission of any of the following crimes:

(i) Robbery in violation of Section 211; . -
'm'éii) Kidnapping in violation of Section 207 or Seetion
. (iii) Rape by force or violence in wiolation of

subdivision (2) of Section 961; or by threat of great and

jmmediate bodily harm in violation of subdivision (3) of

Section 261; ' ' ) - :

" {iv) The performarice of a lewd or lascivious act upon

the person of a child under the age of 14 years in violation

of Section 288; - - T L
{v).Burglary in violation of subdivision (1) of Section

460 of an inhabited dwelling house with an intent to

" commit grand or petit larceny or rape.

. {4) The .murder was’ willful, -deliberate, and
premeditated, and involved the infliction of torture. For
of this section, torture requires proof of an

 intent to inflict extreme snd prolonged pain.

"{5). The defendant has -in this_proceeding been
éonvictedofmore;hnnoneoffense_o{mwderdtbeﬁrst

of the offense of murder of the first or second

“or second ‘degree, or has been convicted in a prior
degree. For the purpose of this | an offense

'con.:mitted‘ in mo;leter jurisdiction which if committed in
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murder shall be deemed to be murder in the first or -

second degree. - . : R
(c) For the purposes of subdivisian (b), the defendant

shall be deemied to have intentionally physically aided in -
the act or acts causing death only if it is proved beyond

a reasonable doubt that his conduct constitutes an assault
or a battery upon the victim or if by word or condnct he

‘orders, advises, encourages, initiates or provokes the .
rual Killi ; : .

Of'&le ﬁm- : K e
SEC. 10. Section 190.3 of the Penal Code is repealed.
SEC. 11. Section 190.3 is added to the Penal Code, to

read: - oot

" 190.3. If the defendant has been found guilty of murder
in the first degree, and a special circumstance has been
charged and found,in a proceeding under Section 190.4,
to be true, orif the Jefendant may be subject to the death
penalty after having been found ‘guilty of violating
Seetion 87-,}28:8-}9;!500;0!-133-!6 of this eede; or
subdivisien {e) of Section 31678 of the Military o
Veterans Gede; subdivision (a). of Section 1672 of the
Military and Veterans Code, or Section 37, 128, 219, 4500,
or 12310 of this code, the trier of fact shall determine
whether the %enllty shall be death or life unpmome&x::

without possibility of parole. In the p

limited to, the nature and circumstances of the present

on
question of penalty, evidence may be presented by either -
the people or the defendant as to any matter relevantto .
aggravation, mitigation, and sentence, including, but not -

89
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Thepenaltyshallbedeathurﬂesthetrieroffact,a&er
consideration of all the evidence, finds that there are

'mitigating circumstances: sufficiently substantial to call

for leniency, in which case the penalty shall be life
imprisonment without possibility of parole. -

. In determining the penalty the trier of fact shall take
into account any of the following factors if relevant.

(a) The presence or absence of significant prier
erumaalaehﬁby by the defendant: c:mzmlacbwtyby
the defendant which involved the use or attempted use

“of force or violence or the exprmed or implred tbmt to

use force or violennce.

(b) Whether or not the offense was commxtted while
the defendant was under the inﬂuence of extreme
mental or emotional disturbance.- -

{c¢) Whether or not the victim was a participant in the

defendant’s homxcxdal conduct :or consented to  the

homicidal act.
"(d) Whether-or not the offense was committed unider

circumstances which the defendant reasonably believed .

to be 4 moral _mst:ﬁcatxon or extenuation for his conduct.
extreme duress or under the substantial domination of
another person.

his . conduct - or to: conform .his ‘conduct to the
requirements of law was impaired «s a result of mental

- disease or the affects of intoxication.

{g) The age bf the defendant at the time ofthecnme
-:(h) Whetherornot the defendant was an ; coomp lice

to theo&'ensemdhxspuﬂcipaﬁoﬁnihe onof
sthe-offense was relatively minor.

SEC. 12. Section 190.4- is added to the Penal Code, o

'read
‘$90.4. (a): When special circumstances as énumérated

found guilty of first.degree ‘murder, ‘there shall ‘be-a

DUNSE W

(e) Whether or not the defendant acted under

- (f) Whetherornotatthetimeoftbeoﬂensethe'
- capacity of the defendant to appreciate the cnminalityof

4n Section 190.2:aré alleged, and thie defendant hasheen
Mgmmmdmwmm%t the

40
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hearing the détermination of the truth of any or all of the.

of fact on the evidence presented.
Either party may present such additional evidence as

special circumstances charged shall be made by the trier

they deem necessary and is relevant to the question of

whether or not there exist special circumstances. =
" In case of a reasonable doubt as to whether a special
circumstance is true, the defendant is entitled to a finding
that it is not true. The trier of fact shall make a special
finding that each special circumstance charged is either

true or not true. Wherever a special circumstance .

requires proof of the commission or attempted

commission of a crime, such crime shall be charged and

proved pursuant to the general law applying to the trial

_at conviction of a crime. : o
If the defendant was convicted by the court sitting

without a jury, the trier of fact shall be a jury unless a jury -

is waived by the defendant and by the people, in which
case the trier of fact shall be the court. If the defendant
was convicted by a plea of guilty the trier of fact shall be
a jur)i unless a jury is waived by the defendant and by the
people. = S oo

If the trier of fact finds that any one or more of the
special circumstances enumerated in Section 1902 as
charged is true, there shall be a separate penalty hearing,
-and neither the finding that any of the remaining special
circumstances charged is not true, nor if the trier of fact
is a jury, the inability of the jury to agree on the issue of
the truth or untruth of any of the remaining special

“ circurnstances charged, shall prevent the holding of the

separate penalty hearing.- - - e T
In any case in which the defendant has been found
guilty by a jury, and the same or another jury has been

ungble to reach 2 unanimous verdict that one or more of
the special circumstances charged are true, and does not
reach a unanimous verdict - that . all * the ‘special
dismiss the jury and shall order a new jury impaneled to
try the issues, but the issue of guilt shall not be tried by
such jury, nor shall sych jury retry the issue of the truth

Q 01 10
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of any of the i Wwbichwereféund’by
a unanimous verdict of the previous jury to Be untrue.
such new jury is unable to reach the unanimous verdict
thatoneotmoreofﬂrespednldrcmtancaitistrying
aréu-ue,-thecourtdxalldismistbejwydndimpoaea
ishn ‘tofconﬁnementinmmpﬁlonﬁoﬂife.
~(b) I defendant was convicted by the court sitting
without a jury, the ;tieroffactatthepenaltyhaaﬁngshnll
be a jury unlwajuryis'wa_ivedbythedefendantandthe
people,mwlﬁchcasethetﬁerof:factshallbethecourt.
If the defendant was convicted by a plea of guilty, the
trier offact;hallbe.ajuryunless a jury is waived by the
defendant and the people. - : -
Ifth'eh'ieroffactisajuryandhasbeemmnbl_emreac'h
aunanimousverdictastowhatthepemltyshallbe.the
courtshalldisnxissthejuryandshallorderaneijy
impaneled to determine the penaty. If such jury is
unable to reach a unanimous verdict as to ~what

penalty shall be, the court shall dismiss the jury and -
impose a punishment of confinement in state prison for

life without possibility of parole. o

(c) ¥ the trier of fact which convicted the defendant
of a crime for which he may be subjected to the death
penalty was & jury, the same jury shall consider any plea
ofnotguﬂtybyreasonofinunity rsuant to Section
1026, the truth of specinl&rcumstancuwhichmaybe

f any sp: _
alleged, and the penalty to be np&lied, unless for good

cause shown the court discharges that jury in whi_éh case

a ngwjury.'sliall be drawn. The court shall state facts in

support of the finding of good cause upon the record and
cause them to be entered into the mioutes. ° o

" (d) In any case in which the defqndant'tﬁay be'
. subjected to the death penalty, evidence presented at
.any prior phase of the trial, including any

upon a ples of not guilty by reason of inssnity pursuant
to. Section 1025, shall be considered at any subsequent
‘ of_thetri_al.-if.theBieto,ffa_c_tofthepriorphmis
the same trier of fact at the subsequent phase. . - '

> (e) In every case in which the mera!fnctbnsreuuned

a. verdict or finding impoangtbe death pemlty, the

oML N
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defendant shall be deemed to have made an spplication
for modification of such verdrct or finding pursuant to

subdivision 7 of Section 1181.
The judge shall set forth the reasons fbr his mlmg on

the application and dlrect that they be entered an the -

Clerk's minutes.

- The denial of the appl:cxbon may be renewed on the |

defendant s automatic appeal pursuant to subdivision (b)
of Section 1239. The granting of the application may be
reviewed on the people’s appeal pursuant to pamgrap!z
(6) of subdivision (a) of Section 1238.

' The proceedings provided for in tlussubdzmaa arein
addition to any other proceedmgs on a defendants
application for a new trial. ‘

ScEl:C 13. Section 1905 is added to the Penal Code to
rea

190.5. (a) Noththstandmg any other provmon of law,

the death penalty shall not be imposed upon any person

who is under the age of 18 years at the time of commission

of the crime. The burden of proof as to the age of such
" person shall be upon the defendant.

(b) Except when the trier of fact ﬁnds- that 8 murder .
wis committed pursuant to an agreement as defined in

subdivision (a) of Section 1902, or when a person is
convicted of a violation of Seetien 37; 188; 819; subdivision
(a) of Section 1672 of the Military and Veterans Code, or

- Section 37, 125, 4500, or 18310 of this cede; or @ vielation

efsubdrmm-(n-)—ef&eeﬁon*ﬂefthe&&tﬂyué
Veterans Code; the desth 12310 of this code, the death
penalty shall not be imposed upon any. person who was
a principal in the commission of a capital offense unless
he was personally present during the commission of the

act or acts causing death, and intentionally ‘iphyscally

aided or committed such act or acts causing deith.

(c) For the purposes of. subdivision {b),the defendant

shall bé deemed to have intentionally physically aided in
the act or acts causirlg death only if it is proved beyond
areasonable doubt that his conduct constitutes an assault
or a battery upon the vicumorifbywoxﬂorconducthe
orders, advises, encouraget, initiates or provoke: the

93174 % 10
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actual killing of the vicim. - y R
SEC. 14. Section 190.6 is added to the Penal Code, to

read: . )
190.6. The Legislature finds that the imposition of

sentence in all capital cases should be expeditiously

" carried out. -

.-'lfherefo're.in,all cases in which a sentence of death has
‘been imposed, the appesl to the State Supreme Court
must be decided and an opinion reaching the merits must .
be filed within 150 days of certification -of the entire
record by the sentencing court. In any case in which this
time requirement is not met, the Chief Justice of the
Supreme _Court :shall ‘state  on the record the
extraordinary and compelling circumstances causing the

_delay and the facts supporting these circumstances. The
failure of the Supreme Court. to' comply with x

requirements of this section shall in. no way
imposition of the death penalty. o
.SEC. 15. Section 209 of the Penal Code is amended to

read: . ) .

209. (a) Any person who seizes, confines, inveigles,
entices, decoys, abducts, .conceals, kidnaps or carries
away any individusl by any mearns hatsoever with
intent to hold or detain, or who holds or detains, such
individual for ransom, reward of to commit extortion or

" to-exact from relatives or friends of such person any
‘money or valuable thing, or any person who aids or abets
.any such act, is guilty of & felony and upon conviction

thereof shall be punished by-imprisonmen! 'in the state-
Hoon for life without possibility, of perole in cases i3

which any person subjected toany. such act suffers death
or bodily harm,or shall be punished by imprisanment in
the state prison far life with the_possibility of parole in

(b). Any person who kidnaps of carries Away any

" individual td commit .robbery sha]l_ be ‘punished ‘by

jmprisonment in the state prison for life with possibility

parole. .. ... . ... .
SEC. 16. Section 219 of the Penal Code is amended to
read:

NS W
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219, Every person who unlawfully throws out a switch,
removes a rail, or places any obstruction on any railroad
with the intention of derailing any passenger, freight or
other train, car or engine and thus derails the same,‘or
who unlawﬁ.xlly places any dynamite or other explosive
material or any other obstruction upon or near the track
of any railroad with the intention of blowing up or

(derailing any such train, car or engine and thus blows up

or derails the same, or who unlawfully sets fire to any
railroad bridge or trestle over which any such train, car
or engine must pass with the intention of wreckmg such
train, car or engine, and thus wrecks the same, is gmlty
ofa felony and punishable with desth orimprisonment in
the state prison for life without possibility of parole in
cases where any person suﬂ'ersdestherbed:lyhaunasa
proximate result thereof, or imprisonment in the state
pnsonforhfethhthepossxbxhtyof role, in cases where
no person suffers death er bedily as a proximate
result thereof. The penalty sball be determmed pursuant
to Sections 190.3 and 1904.

SEC. 17. Secbon 1018 of the Penal Code is amended to
rea

1018. Unless otherw;se provided by law every plea
must be entered or withdrawn by the defendant himself

.mopencourt.Nopleaofgmltyofafelonyforwhichthe

maximum punishment is death, or life imprisonment
without the possibility of parole, shall be received from a
defendant who does not appear with counsel, nor shall
any such plea be recéived without the consent of the

_ defendant’s counsel. No plea of guilty of a felony for
‘which the maximum “punishment is aot death or life

imprisonment without the possibility of parole shall be
accepted from any defendant who does not appear with
counsel unless the court shall first fully inform him of his
right to counsel and unless the court shall find that the
defendant tmderstands his right to counsel and freely
waives it arid theny:only if the defendant has expressly
stated in open mprt, %o the court, that he does not wish
to be represented by counsél. - -On application of the
defendant at any,hme ‘before judgment the court may,

OIS 10
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andincnseofadéfendmtwhdappeired without counsel
at the time of the plea the court must, for a good cause

.shown, permit.the plea of guilty to be witlidrawn and a

plea of not guilty substituted. Upon indictment or

.information against a corporation & plea of guilty may be
construed

put in by counsel. This section shall be liberally
to effect these objects and to promote justice. . -
SEC: 18. Section 1050 of the Penal Code is amended to
. 1050. The people of the State of California have a right
to a speedy trial. The welfare of the people of the State
of California requires that all proceedings in criiminal
cases shall be set for trial and heard and determined at
the earliest possible time, and it shall be the duty of all

courts and judicial officers and of all prosecuting
attorneys to expedite such proceedings to the greatest .

degree that is consistent with the ends of justice. In
accordance with this policy, criminal cases shall be given
precedence over, and set for trial and heard without
regard to the pendency of, any civil matters or
proceedings. No continuance of g criminal trial shall be
granted except upon affirmative proof in open court,

_upon reasonable notice, that the ends of justice require a

continuance. No continusnce shall be grantedinaca tal
cise except where extraordinary and compelli
circumstances require a continuance. Facts sup|

s circumnstances rust be stated for the record and the

court in granting a continuance must direct that the

clerk’s minutes reflect the facts requiring a continuance.-

‘Provided, that upon a showing that the attorney of record
at the time of the defendant’s first appe e in the

- superior court is s Member of the Legislah of this state

and that the Legislature is in session or that & legislative
interim committee - of which -the attorney is a-duly
appointed member’ is meeting -or is 1o meet within the
aext seven day!.‘thedefeodnntvlhdlbé entitled to"a

yeasonsble -continuance -nttotoexceed ‘30 days. No

Al
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‘which require the continuance shail be entered upon the
‘minutes of the tourt or, in_a justice court, upon the

docket. Whenever it shall appear that any court'may be
required, because of the condition of its calendar, to
dismiss an action pursuant to Section l&&%oftlﬁscode,the

-court must immediately: not:fy the chairman of the

]udicml Council.

S‘Ii-IC. 19. Section 1103 of the Penal Code is auwnded to
ref .
1103. Uponatrialfortreason,tbedefendantcmnotbe
convicted unless upon the testimony of two witnesses to
the same overt act, or upon confession in open court; nor,
except ‘as prowded in Sections 190.3 and 1904,
evidence be admitted of an overt act not expreasly
charged in the indictment or information; nor can the
defendant be convicted unless one of more overt acts be

expressly alleged therein. -~
SEC. 20. Section 1105 of the Penal Code is amended to

read:

- 1105. (a) Upon a tnal for murder the eomnmsion of
the homicide by the defendant Bemg proved, the burden
of proving circurnstances of mitigation, or that justify or

' excusext,devolvesuponh:m,unlessﬂleproofonthepm
of the prosecution tends to show that the crime’

committed only amounts to manslaughter, or that the
defendant was justifiable or excusable.

{b) Nothmg in this section shall apply to or affect any
p g under Section 190.3 or 190.4.

"SEC. 1. SecﬂonﬁOOofﬂxePem.lCodcnsamendedto

, read.

~ 4500. Everypersommdergoingakfesentmoehasute
prison of this ‘sfate," who, with malice “sforetho
commxtsanassaultuponthepenonofanothawi

-deadly weapon or instrument, or by any means: of | force:
dikely. I:oi‘e ucegwat bod:ly injuryu

-death or +f parole
The penalty Jshull'sbé : nt-to the
provisions of Seowioni 190.3 and 190:4; however, in cases

in which the pérson subjected tomdxbsultﬂoes notdie

mtbmujmrtnd-tdtyd&ermcbamulttltpmﬂmte

Sy G TE W)
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. the provisions of this act are -declared
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result thereof, the punishment shall be imprisonment in

the state prison for life without the possibility of parole

for nine years. -
For the purpose of computing the days elapsed

between the commission of the assault and the death of
 the person assaulted, the whole of the day on which the

assault was committed shall be counted as the first day.
“Nothing in'this section shall be construed to prohibit
the application of this section when the assault was
committed outside the walls of any prison if the person
committing the assault was undergoing a life sentence in
a state prison at the time of the commission of the assault.
. SECci 99 Section-12310 of the Penal Code is amended
to read: e Co '
12310. Every person who willfully and maliciously
explodes or ignites any destructive . device or any
explosive which causes mayhem or great bodily injury to
any person is guilty of a felony, and shall be punished by
death or imprisonment in the state prison for life without
possibility of parole. The penalty shall be determined
pursuant to the provisions of Sections 190.3 and 190.4. If
no death occurs then such person shall be punished by
imprisonment in the state prison for life without
possibility of parole. ' ' -

SEC. 23. If any word, phrase, clause, or sentence in any’

provision of this act, or application thereof to any person
or circumstance, is held invalid, such invalidity shall not

section amended or added by this act, or any sectjon or

affect any other word, phrase, clause, or sentence in any .

section amended or added by ‘this act, or_any other
section, provisions or application of this act, which can be

. given effect without thé invalid word, phrase, clause,

sentence, section, provision gr application and to this end

e L

" SEC. 24. If any v'vqrd.-gzm'elm_s_e.;brﬁmtence'in any

section amended or added by this act,-or any section or
provision of this act, or sipplicating thereof to any person
or circumstanice, is held invalid,.nd as a result thereof, 2

defendant -who has been sentenced to death‘under the

. provisions. of this act will instead be sentenced to life

OMTLES 10
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imprisonment, such life imprisonment shall be without
possibility of parole. Th, Legislature finds and declares
that those persons convicted of first degree murder and
senténced to death are deserving and subject to society's
ultimate condemnation and should, therefore, not be
eligible for parole which is reserved for crimes. of lesser
magnitude, o - : ’
“If any word, phrase, clause, or sentence in any section
amended or added by this act, or any section or provision

of this act, or application thereof to any person or

without the possibility of parole under the provisions of
this act will instead be sentenced to life imprisonment
with the possibility of parole, such person shall not be
eligible for parole until he has served 20 years in the state
prison. -

SEC. 25. This act is an urgericy statute necessary for the
immediate preservation of the public peace, health, or
safety within the meaning of Article IV of the
Constitution and shall 8o into immediate effect. The facts

‘constituting such necessity are:. .

The California Supreme Court has declared the
existing death penalty law wmconstitutional. This act

ORI W
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SENATEBILL . " No. 155

" Introduced by Senator Deuhnejiah . L

(Priricipal Coauthors: Senator Beverly and Asseinblym_an .

| " ‘McAlister) |

(Coauthors: Senators Briggs, Campbell, Dennis Carpenter,
Cusanovich, _Johnson, - Nejedly, Nimmo, - Presley,
Richardson, Robbins, Russell, Song, Stull, and Wilson;
Assemblymen Perino, Antonovich, Boatwright, Chappie,
Chimbole, Cline, Collier, Cordova, Craven, Cullen, Duffy,

- Ellis, Hallett, Hayden, Imbrecht, Lancaster, Lanterman,
Lewis, Nestande, Robinson, Statham, ' Stirling, Suitt,

-. Vincent Thomas, William Thomas, Thurman, Norman
Waters, and Wray) . : ’

January 19, 1977

. . N - o . M ——

“An aict to amend Section 1672 of the Military andVeterans

Code, to amend Sections 37, 128, 209, 219, 1018, 1050, 1103, -

1105, 4500, and 12310 of, 40 repeal Sections 190, 190.1, 190.2,

and 190.3 of, and to add Sections 190, 190.1,190.2, 190.3, 1904, -

-180.5, and 190.6 to, the Penal , relating to punishment for
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. [ '
'LEGISLATIVE COUNSELS DIGEST" . ..
SB 155, as amended, Deukmejian. Death penalty.
" Existing law provides for the imposition of the death pen-
ty under procedures which have been invalidated by court
decision because they lack provision for consideration of miti-

gating circumstances. , : :
This bill would make sucha mmgatmg circumstances provi- -

sion in the law, as to certain crimes formerly subject only to
the death penalty, and would impose life im entwith-
out parole rather than death or life imprisonment with parole
in other cases. ' '

“This bill would also define the pfoof_;leceSsary;'to prove

murder involving the infliction of torture to require proof of
intent to inflict extreme and prolonged pain, and would de-
fine the proof necessary to prove that the defendant gided or

. committed an act causing death to require proof that the -

. become operative only until the opemh’ée date of A.B. 513, if
Iater than the operative date of thisbil. -

The bill would take effect immediately as an urgency stat-
uate. - D L - e LR
~ Vote: %. Appropriation: no. Fiscal committee: no. State-

mandatedlocalprog_ram:po. . T S
' n;pgoﬂg of the Sbt_e afCabfamm do enact as (_allows} |

,

' SEGTION 1. Saction 1678 of the Miltary and Veterans
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imprisonment without possibility of parole.

(b) If his act or failure to act does not cause the death
of, or great bodily injury to, any person, he is punishable
by imprisonment in the state prison for not more than 20
years, or a fine of not more than ten thousand dollars
($10,000), or both. However, if such person 5o acts or so
fails to act with the intent to hinder, delay, or interfere
with the preparation of the United States or of any state
for defense or for war, or with the prosecution of war by
the United States, or with the rendering of assistance by
the United States to any other nation in connection with
that nation’s defense, the minimum punishment shall be

imprisonment in the state prison for not less than one

year, and ‘the maximum punishment shall be

years, or by a fine of not more than ten thousand dollars

(810,000), or both, - .. - S

EEC. 2. Section 37 of the Penal Code is amended to
readq: : . :

37. Treason against this state consists only in levying
war against it, adhering to its énemies, or giving them aid
and comfort, and can be committed only by persons
owing allegiance to the state. The punishment of treason
shal]ge death or life imprisonment without possibility of
parole. The penalty shall be determined pursuant to
Sections 190.3 ‘and 190.4. T

SgC. 3. Section 128 of the Penal Code is amended to
Tead: | N el o -

128, - Every -person  who, - by willful perjury or

SEC. 4. Section 190 of the Pena! Code is repealed.
SEC. 5. Section 190 is added to the Penal Code, to read:
- 190. Every person guilty of murder in the first degree
shall -suffer death, qonﬁnement._in.s;ate prison for life
without possibility of parole, .of confinement in state
prison for . life. The penalty to be .applied shall be

\O2x
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determined as provided in Sections 190.1, 1902, 180.3,
*190.4, and lmﬁ.mfm guilty of murder in the
second degree is punisha le by jmprisonment in the state

prison for five, six, o seven years. :
SEC. 6. Section 190.1 of the Penal Code is repealed.
SEC. 7. Section 190.1 is added to the Penal Code, to

read: - , .

190.1. A case in  which the death penalty may be
imposed pursuant 1o this chapter shall be tried in
separate phases as foll.ows:. ' ' o

. &smwammmm@w
ﬁu&netguﬂﬁ‘bfmdwﬁ’mdﬂmm
shall be nine apreﬁdaéh&eﬁen%lfheia
fpmdnbemmdmprm;peddw
ummmmmmm&m

~ (a) The defendant’s guilt shall first be_detaxmined. If

the trier of fact finds the defendant guilty of first degree

murder, it shall at the same time determine the truth of
ial i ces charged as £AUMETAI in

Section 190.8, except for a special

W?%'WM b) of Section
ursuant (o {5} vision |

1902 wi ' tbzttbedefandlntﬁnd:bm
canwctadmap-lo'{prweadin'x.aftbeqa&nxafm
oftbeﬁrstwmddzzz.'tbeféww
further ont ’qwﬁaq-uf't}gguutbd'wcb

Me&&gunwmw«m_
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(c) If the defendant is found guilty of first degree
-Jurder apd ane or more specy; circumstances as

SEC. 8. Section 190.2 of the Penal Code is repealed,

SEC. 9. Section 1902 js added to the Penal Code, to
Tead: S e
190.2. The penalty for a defendant found guilty of

in the state prison for Jife without possibility of parole in
any case in which-one or more of the following special

commission .of ‘the act or .acty causing "death, and
§ ; * With intent to cayise death physically aided
.orcommittedsuchactor.igts'eauéngdeathand any of
the following additianal-dmnnstancés exists:

(1) The victim isq Ppéace officer as definegd in Section

:F! vision (a) or (b) o B J.Ogﬂbdamu(b)

c:rcumstances has -bee.n' charged and specially found, in g :
o) The defendant was personally present duricg the

830.1, subdivision (s), (b), {d), or. (e of Section 8302, or

[OH
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murder shall be deemed to be murder i

- (8) The murder was ‘willful deliberate, and

premeditated; the victim was & witness to a crime who

was zhtcnﬁqnaﬂy_ldﬂed for the purpose of preventing his
testimany in anxa:imimlpmce_edm&'m the killing was
not committed during. the commission or attempted
commission of the crime to which he was a witness.

(3) The murder was willful, - deliberate, and
premeditated and was committed during the commission
or attempted commission of any of the following crimes:

(i) Robbery in violation of Section 211; - o

(ii) Kidnapping in violation of Section 207 or £09; 209,

Brief movements of a vietim which are merely incidental

to the commission of another offense and which do not
substantially increase the victim's risk of harm over that
ecessarily inherent in the other offense do not constitute

¥
a violation of Section 209 within the meaning of this

paragraph. | :
(i) Rape by force or violence in: violation of
subdivision (2) of Section 261; or by threat of great aend
immediate bodily harm in violation of subdivision (3) of
Section 261; - ' Gote B

" (iv) The performance of a lewd or lascivious act upon
the person of a child under the age of 14 yearsin violation
of Section 288; - cL

(v) Burglary in violation of subdivision (1) of Section

460 of an inhabited dwelling house with an intent to

vcommitgrandorpeﬁtlo_.rcenyqtnpe--. L
‘(4) The murder was willful, deliberate, . and
premeditated, and involved the infliction of torture. For
i ofthissecti'o_n.ﬁortureteqtﬂraprpofdm
intent to inflict extreme nnd-prolongedpaln. e,
. (5) The defendant hes in this proceeding been
mntheddmmethmoneoffem_e_dm\qdu’ohhe_ﬁqt
or second degree, or has been < sd -in & prior
i goftheoffetised_f‘mmd,erlof_the'ﬁritur 0
degree. For the purpose of paragraph an offe
eommittedmmoﬁqarj\h'hdicﬁonwhichipgtnmi ‘
California would be le )

‘second
offense

- o

-3

tted
ot second degree
the first

)

o s188 g5 10
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second degree. , .
(c) For.the purposes of subdivision (b), the defendant
shall be deemed to have intentionally physically aided in

the act or acts causing death only if it is proved beyond

a reasonable doubt that his conduct constitutesan assault
or a battery upon the victim or if by word or conduct he
orders, advises; ene s initiates or provekes initiates
orcoermﬂ)em&thevicﬁm. ' :
SEC. 10. Section 1903 of the Penal Code is repealed.
ScllSC. 11. Section 190.3 is added to the Penal Code, to
read: o :
190.3. If the defendant has been found guilty of murder
inﬂleﬁrstdegree,andaspecinlcircnmstancehasbeen
charged and found;haproeeedingund_ﬂ&eﬁenim
deathspenalty oy hpveng Fomaait may be mublect o the
penalty after g ound guilty of violating
subdivision (a) of Section 1672 of the Military and
Veterans Code, or Section 37, 128, 219, 4500, or 12310 of
this code, the trier of fact shall determine whether the
penalty shall be death or life. imprisonment without
possibility of parole. In the g:oceedmgs on the question
of penalty, evidence may b presented by either the
people or the defendant as to any matter relevant to

limited to, the nature and circumstances of the present
offense, the presence or absence of other criminal

-activity by the defendant which involved the -use or

attempted use of force or violence or which involved the
expressed or implied threat to use force or violence, and
the defendant's character, background, “history, mental

:

- .However, no evidence shell .be admitted regarding
other eriminal activity by the defendant which did not
Invalve the use or attempted use of force ar vialence ar
which dﬂnqthm,tbeWanhplw threat to

M T W

aggravation, mitigation, and sentence, including, but not

\0Ob
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use force or vialence. As used in this section, criminal
activity does not require a conviction. .
_Except@revidenceiuprafoftbe offense or special

104
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the existence of any special a‘rcumstancas found to be
true pursuant to Section 190.1.
(b) The presence or absence of mmuul acavzty by the

"defendant which involved the use or attempted use of

!brcearwalenceartbeapmedormzpbedtbreattowe

force or violence.
(c) Whether or not the offense was comm:tted while

. the defendant was under the influence of extreme

mental or emotional disturbance. .

(d) Whether or not the victim was & participant in the
defendant’s lzomiadal conduct or consented to the
homicidal act. ~

(e) Whether or not the offense was committed under
circumstances which the defendant reasonably believed
to be a moral justification ar extenuation for his conduct.

() Whether or not the defendant acted under extreme

. duress or under the :ubs&ntml dammaﬂon of another

person.

(g) %etber or not at the time of tbe aﬂ‘éu:e the
capacity of the defendant to appreciate the criminality of
his conduct or to conform bhis conduct to the
requirements of law was impaired as a result of mental
disease or the affects of intoxication. ‘

" (h) The age of the defendant at the time of tbe crime.

(i) Whether or not the defendant was an accomplice to
the offense and his participation in the commission of the
offense was relatively minor. '

4) Any other circumstance which extenmtes the
gravity of the crime even though it is not & Jegal exciise
. for the crime.

Aﬂabamgba}dmdmumdwofmeﬁdme,

the trier of fact shall consider, take into sccount and be
guided by the :ggnvnbng and mitigating circumstances .

referred to in section, and shall determine whether

'tbepemltysballbédeatb or whether there pre

mitigating circumstinces of g8 sufficiently substantial
z:tzbzr; to calllbr]emencyt,bin Wbt;;cf case bt}:; pemltyaf shall
imprisonment without possibility - e.
e:EdC. 12. Section 190.4 is added to the Penal
T

D2 30
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at eonvietion of & erime:

1904 (a) Whenever special . circumstances &8s
enumerated in Section 190.2 are alleged and the trier of
fact finds the defendant guilty first degree murder, the
trier offactshallnlsvomake,s_speahlﬁndmgan the truth

In case of 8 debubtas-to whether a speciel
circumstance is true, the dgléndantisenb‘tled to a finding

commission of a crime, such cnmcsballbecbargedand
and conviction of the crime. . _

‘If the defendant was convicted by the court sitting
withoutajury,thetr‘iernffac'tdullbe 4 jury unless a jury

40 is waived by the defendant snd by the people;in which

proved pursuant to the genersl law applying to the trial

\OA



ERRINRLBBEBBRIRRREE

© 00 ~1 O R b GO 8O e

‘unable to reach u unamimous verdiet

—11— SB 155
case the trier of fact shall be the court. If the defendant

‘was convicted by a plea of guilty the trier of fact shall be
@ jury unless a jury is waived by the defendant and by the

eharged is true; the shell be o separate penalty hearing;

eireurnstanees is not true; nor if the trier of fact
hejem&embﬂiﬁdthe‘juﬁnagéeen&ebmof
the truth or untruth of any of the remeining speeinl
weumehugednhaﬂpreventthehel&hgef&e
In any case in which the defendant has been found
guiltybynjmy,andthemeer_m&erjmyhasbeen
unable to reach a unanimous verdict that one or more of

the special circurnstances charged are true, and does not

reach a unanimous verdict that all the special
circumstances charged are mot true, the court shall

dismiss the jury and shall order a new jury impaneled to

try the issues, but the issue of guilt shall not be tried by
such jury; nor shall such jury retry the issue of the truth

. of any of the special circumstances which were found by

a unanimous verdict of the previous jury to be untrue. If

such new jury is unable to reach the unanimous verdict

_that one or more of the special circumstances it is trying

are true, the court shall dismiss the jury and impose &
punishment of confinement in state prison for life.
(b) If defendant was convicted by the court sitting
without a jury, the trier of fact at the penalty hearing shall
be a jury unless a jury is waived by the defendant and the
people, in which case the trier of fact shall be the court.

" f the defendarit was convicted by a plea of guilty, the

trier of fact shall be a jury unless a jury is waived by the

-defendant and the people-

. If the trier of fact is 8 jury and has been unable to reach
a unanimous verdict as to what the penalty shall be, the
r @ Bew jury

te determine the penalty: -} such jury is

%
¥

Ho
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(c) If the trier of fact which convicted the defendant
of a crime for which he may be subjected to the death
penalty was 8 jury, the came jury shall consider any plea
of not guilty by reason of insanity pursuant t0 Section
1026, the truth of any special circumstances which may be

. minutes. '
(d) In any case in which .the Jefendant may be
subjected to the. death penalty, evidence ‘presente'd at

. any prior phase of the trial, including any

upon 8 plea of not guilty by reason of insanity pursuant
to Section 1026, shall be co idered at any subsequent

haseofthetrial,ifthetrietoffactofﬂxepﬁorphaseis-

the Me trier of fact at th subsequent phase. -
(e)In every case in which the trier of fact has returned
a verdict of ﬁnding.i._mpc)sing the death penalty, the

mitiga circumnstances to . ).3
shall make an independent dete‘;min:tian as to whether
the weight of the evidence supports the Jury’s findings
and verdicts. He shall state ' ord the for
~ The judge shall set forth the reasons for his ruling.on
‘the application and directthat they be entered on the
Clerk's minutes: o o ien ' . .
“The denial ofthe.ppheubbﬂ may modlfcqﬁan'h{a

death penslty gidict pursuant 1o 8 vision (7)o

_sutomatic sppesl pursuant t0 subdivision (b) of

Section 1181 ahall be zeviewed on, the -defen '.'d.""t‘s

1}
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reviewed on the people’s appeal pursuant to paragraph
(6) of subdivision (a) of Section 1238.

-The proceedings provided for in this subdivision are in
addition to any other proceedmgs on a defendant s
application for a new trial.

SEC 13. Section 190.5 is added to the Penal Code to
rea

190.5. (a) Notwithstanding any other provision of law,
the death penalty shall not be imposed upon any person
who is under the age of 18 years at the time of commission
of the crime. The burden of proof as to the age of such
person shall be upon the defendant.

(b). Except when the trier of fact finds that a murder
was committed pursuant to an agreement as defined in
subdivision (a) of Section 190.2, or when a person is
convicted of a violation of subdivision (a) of Section 1672
of the Military and ‘Veterans Code, -or Section 37, 128,
4500, or 12310 of this code, the death penalty shallnot be
nnposed upon any person who was a principal in- the
commission of a capital offense nnless he was personally
present during the commission of the act or acts causing
death, and mtenhonally physxcally mded or committed

“such act or acts causing death.

~ {c) For the purposes of subdmsxon (b) the defendant
shall be deemed to have intentienally physically aided in

a reasonable doubt that his conduct constitutes an assault
or a battery upon the victirn or if by word or conduct he

orders, advises; ; initintes or prevekey initiales,
or coerces the actual m of the victim. -

'190.6. The Legislature ﬁnds “that the imposition of

“seritence in all capital cases should .be éxpeditiously

carried out.
Thetefore, in all cases in which a seiitence.of death has

been im, ‘the sppeal to the State Supreme Court
-must be decided and an opinion reaching the merits must
‘be filed within 150 days of certification of the entire
'recordbytheaentenangcowt.inunycaseinﬁhichthu

021% 8 10

the act or acts causing death only if it is pmved beyond

- SEC. 14. Section 190.6 is ndded to the Penal Code, to
-read: '

L
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time requirement is not met, the Chief Justice of the
Supreme Court shall state on. the - record the
extraordinary and compelling circumstances causing the
delay and the facts supporting these circumstances, Fhe

feilure of the Supreme Geurt to cemply - with the

. this section shell in no way preclude A
failure to comply with the time requirements of this
section <hall not be grounds for prex uding the ultimate
imposition of the death penalty. .~ . '
SEC. 15. Section 209 of the Penal Code is amended to
read: . . :
909. (a) Any person who seizes, confines, inveigles,

away any individual by any means whatsoever with
intent to hold or detain, or who holds or detains, such
individual for ransom, reward or to commit extortion or
to exact from relatives or friends of such person any

money OF valuable thing, or any person who aids or abets
any such act,-is guilty of a felony and upon conviction

thereof shall be punished by imprisonment in the state

for life without possibility of ge.role in cases in

which any person subjected to any suc act suffers death
orbodﬂyhnrm,orslmllbepuni;hedbyimmisonmentin
the state prison for life with the possibility of parole in
cases where no such person sul death or bodily barm.
(b) Any person who kidnaps or carries away any

‘individual to commit robbery shall be

L punk .
it?prisonment in the state prison for life with possibility
of parole. _ o _ .

SEC. 16. Section 219-of the Penal Code is amended to

" 919, ‘Every person who unlawfully throws out 8 switch,

: il, or places anypbsu'l_xctipnqnnnymilroad
with the intention of derailing any passenger, freight or
other train, car of engine and.thns_derails the same, or
who unlawfully places any dynarnite or other explosive

‘material or any other obstruction upon Or near the

of any railroad with the intention of blowing up “or
derailing any such train, car or engine and thus blows up
or derails the same,-or wWho unlawfully sets fire to sniy.

on®wM 0
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railroad bridge or trestle over which any such train, car

or engine must pass with the intention of wrecking such
train, car or engine, and thus wrecks the same, is guilty
of a felony and punishable with death or imprisonment in
the state prison for life without possibility of parole in
cases where any person suffers death as a proximate
result thereof; or imprisonment in the state prison for life
with the possibility of parole, in cases where no person
9 suffers death as a proximate result thereof. The penalty
10 shall be determined pursuant to Sections 190.3 and 190.4.
11 SgIC. }7. Section 1018 of the Penal Code is amended to
12 read: - '
13 1018. Unless. otherwise provided by law every plea
14 must be entered or withdrawn by the defendant himself
15 in open court. No plea of guilty of a felony for which the
16 maximum punishment is death, or life imprisonment
"17 without the possibility of parole, shall be received from &
18 defendant who does not appear with counsel, nor shall
19 any such plea be received without ‘the comnsent of the
90 defendant’s counsel. No plea of guilty of a felony for
9] which the maximum punishment is not death or life
imprisonment without the possibility of parole shall be
accepted from any defendant who does not appear with
counsel unless the conrt'shallﬁrétﬁﬂlyinformhimofhis
right to counsel and unless the.court shall find that the
defendant understands his right to counsel and freely
waives it and then, only if the defendant has expressly
stated in open court, to the.court, that he does not wish
to be represented by counsel. On application of the
defendant at any time before judgment the court may,
and in case of a defendant who appeared without counsel
at the time of the plea the court must, for a good cause
‘shown, permit the plea of guilty to be withdrawn and a
‘plea of mot -guilty substituted. ‘Upon indictment”’ or
35 -information #gainst a corporation a-ples of guilty may be
36 phtinby-cbunsel.’missectionshallbelibg;;llymtmed
37 to effect these objects and to promote justice.
‘38 efgc 18. Section 1050 of the Penal Code is amended to
39 read: o
40 mmwamm&mm.nﬁ
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the attorney of record at the time of the defendant’s first
appearance il the superior court is & Member of the
Legislature of this State and that the Legisiature is in
session or that a legislative interim committee of which
the attorney is & duly appointed member is meeting or Is
to meet within the next seven days, the defendsnt shall
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immediately notify the chairman of tg:aludiahl Council.

'Sg,C. 19, Section 1103 of the Penal
rea : ¢ . N .o
1103. Upon a trial for treason, the defendant cannot be
convicted unless upon the testimony of two witnesses to
the same overt act, or upon confession in open court; nor,
except as provided in Sections 190.3 and 1904, can
evidence be admitted of an overt act not expressly
charged in the _indictment or information; nor can the
defendant be convicted unléss one or more overt actsbe
expressly alleged therein. - C _
SEC. 20. Section 1105 of the Penal Code is amended to

de is amended to

ead:
1105. (a) Upon a trial for murder, the commission of

the homicide by the defendant being proved, the burden

of proving circumstances of mitigation, or that justify or
excuse it, devolves upon hirn, unless the proof on the part
of the prosecution tends to show that the crime
corninitted only amounts to- manslaughter, or ‘that the
defendant was justifiable or excusable. -~ -

{b) Nothing in this section shall apply to or affect any
proceeding under Section '190.3 or 1904. "
. SEC. 21 Section 4500 of the Penal Code is amended to
. 4500. Every person undergoing a life sentence in-a state
prison- of this state, who, with ‘alice aforethought,
.commits an assault upon the person of another with 2
'deadly weapon or instruinent, or by any means of force
Jikely, to produce great bodily injury is punishable with
death or life imprisonment without ibility of parole.
The penal ty " ¢hall e iléterminéd pursuant b th
provisions of Sections 1903 and 190.4; however, in cases

Oy the person sulsjectéd to such ssault does not die

between the of U _
e persori dssaulted, the whole'of the day on which the

o 2190 %0 10
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assault wag committed shall be counted as the first day.
. Nothing in this section shall be construed to prohibit

the application of this section when the assault was
committed outside the walls of any prison if the person
committing the assault was undergoing a life sentence in

" a state prison at the time of the commission of the assault.

_ SECé 99 Section 12310 of the Penal Code is amended
toread: » :

- 12310. Every person who willfully and maliciously
explodes or .ignites any destructive . device. or any
explosive which causes mayhem or great bodily injury to
any person is guilty of a felony, and shall be punished by
death or imprisonment in the state prison for life without
possibility of parole. ‘The penalty chall be determined
pursuant to the provisions of Sections 190.3 and 190.4. If
no death occurs then such person shall be punished by
imprisonment in the state prison for life without
possibility of parole. - :

. SEC.23.1f any word, phrase, clause, or spnteﬁce in any
section amended or added by this act, or any section or
provision of this act, or application thereof to.any person’

or circumstance, is held invalid, such invalidity shall not
affect any other word, phrase, clause, or sentence in any
section amended or added by this act, or any other
section, provisions or application of this act, which can be
given effect without the invalid word, phrase, clause,
sentence, section, provision or application and to this end
the provisions of this act are declared to be severable.

SEC. 24. If any word, phrase, clause, or sentence in any

section amended or added by this act, or any section or

provision of this act, or application thereof to any person
or circumstance,is held invalid, a’qd as a vesult thereof, a

defendant who bas been sentenced to death under the.
p}fqvi.siQns of this act will instead be sentenced to life

sentenced to death are deserving and subject to socxetiz
ultimate condemnation and should, ‘therefore, not |

eligible for parole which is reserved for crimes of lesser

D 2190 40 10
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‘magnitude. _

If any word, phrase, clause, or sentence in any section
amended or added by this act, or any section or provision
of this act, or application thereof to any -person -of.
circumstance is-he! invalid, and as a result thereof, a
defendant who has been sent nced to life imprisonment
without the possibility of parole under the provisions of
this act will instead be sentenced to life imprisonment
with the possibility ofpue_le;cueh'p'ersenduﬂaotbe

Code, Section 18 of this act shall became operative only
if this bill is chaptered and becomes operative before
Assembly Bill 513, and in such event Section 18 of this act
shall remain operative only until the operative date of
Assembly Bill 513. = _
 SEC. 26. This act is an urgency statute necessary for the
immediate preservation of the public peace, health, or
safety within the meaning of Article IV of the
‘Constitution and shall go into immediate effect. The facts
constituting such necessity are: . .
The California Supreme ‘Court has “declared the

_existing law, and must take eﬁ'ectumnedlately in order
to guarantee the public the protection inherent in an
operative death penalty law. .

o0 4 10
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AMENDED IN ASSEMBLY MAY 9, 1977
AMENDED IN ASSEMBLY APRIL 28, 1977
' AMENDED IN ASSEMBLY APRIL 13, 1977
AMENDED: IN SENATE MARCH $4, 1977

AMENDED IN SENATE MARCH 10, 1977

AMENDED IN SENATE MARCH 1, 1977
AMENDED IN SENATE FEBRUARY 17, 1977

SENATE BILL | No. 155

W

Introduced by Senator Deukmejian o
(Principal Coauthors: Senator Beverly and Assemblyman
. McAlister) -

(Coauthors: Senators Briggs, Campbell, Dennis Carpenter,

- Cusanovich, Johnson, Nejedly, Nimmo, Presley,

‘Richardson, Robbins, Russell, Song, Stull, and Wilson;

Assemblymen Perino, Antonovich, Boatwright, Chappie,

Chimbole, Cline, Collier, Cordova, Craven, Cullen, Duffy,

Ellis, Hallett, Hayden, Imbrecht, Lancaster, Lanterman,

Lewis, McVittie, Nestande, Robinson, Statham, Stirling,

. Suitt, Vincent Thomas,. William Thomas, Thurman,
" Norman Waters, and Wray)

January 19, 1977

T — —

- . An act to amend Section 1672 of the Military and Veterans
Code, to amend Sections 37, 128, 209, 219, 1018, 1030, 1103,
1105, 4500, and 12310 of, to repeal Sections 190, 190.1, 1902,
and 190.3 of, and to add Sections 190, 190.1, 190.2, 190.3, 1804,

1805, and 190.6 to, the Penal Code, relating to punishment for

- crimes, and declaring the urgency thereof, to take effect
-immediately. ' C o '
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LEGISLATIVE COUNSELS DICEST

SB 155, as amended, Deukmeljian. - Death penalty. -
Existing law provides for the imposition of the death pen-
alty under procedures which have been invalidated by court

decision because they lack provision for consideration of miti-

gating circumstances.

- This bill would make such a mitigating circumstances provi-
sion in the law, as to certain crimes formerly subject only to
the death penalty, and would impose life imprisonment with-
out parole rather than death or life imprisonment with parole
in other cases. B ' A

‘This bill would also define the proof necessary to prove
murder involving the infliction of torture to require proof of
intent to inflict extreme and prolonged pain, and would de-
fine the proof necessary to prove that the defendant aided or
committed an act causing death to require proof that the
defendant’s conduct was an assault or battery or involved an
order, initiation, or coercion of the killing.

. The bill would provide that certain of its provisions would
become operative only until the operative date of A.B. 513, if
later than the operative date of this bill.

The bill would take effect immediately as an urgency stat-
ute. '

. Vote: %. Appropriation: no. Fiscal committee: no. State-
mandated local program: no, .

The peaple of the State of California do enact as follows:
__SECTION 1. Section 1672 of the Military and Veterans

O e ﬁ“d'g\m of violatisg Section

. -1672.'Any person who is guilty of violating Section 1670
or 1671 is punishable as follows: ~ g o .
: '(a)lfhiggct'prfaﬂwetoqctumgsthedgathofmy

00« & U 0O 10 M

8 penalty shall be determined pursmant to the srovisiont of
9 Sectioni'1903 gnd-190.4gftﬂ" Penal Code. If the act or
10 failure to act causes great bodily infiry to any person, a

12N
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" (b)_ If his act or failure to act does not causethe death

of, or great bodily injury to, any person, he is punishable
by imprisonment in the state prison for not more than 20

" a Bne of not more than ten thousand dollars

($10,000), or both. However, if such person so acts or 50

fails to act with the intent to hinder, delay, or interfere
_ with the preparation of the.Unite'd States or of any state

for defense or for war, or with the prosecution of war by

the United States, or with the rendering of assistance by

the United States to any other siation in connection with

that nation’s defense, the minimum punishment shall be

imprisonment in the state prison for not less g:nn og:
t

imprisonment in the state prison for not more than 20

" years, or by a fine of not more than ten thousand dollars

($10,000), or both. < w
" SEC. 2. Section 37 of the Penal Code is amended to

owing allegiance to the state. The punishment of treason -

shall be death or life imprisonment without possibility of
parole. The penalty shall be determined pursuant to
Sections 190.3 and 1904. . -

iﬁi:c 3. Section 128 of the Penal Code is amended to
128._-E}very person who, bywﬂlful perjury or

execution of any innocent person, is punishable by death
or life imprisonment without possibility of parole. The
pegalg) shall be determined pursuant o Sections 190.3
SEC. 4. Section 190 of the Penal Code is ed.
-SEC.S.SecﬁqleOisaddedtot_hePenal , to read:
190. Every person guilty of murder in the first degree
‘hstgom death, confinement in state prison for life
withou

B tenmined as provided in Scctions. 1801, 190, 1903,

M0 B 10

_ t possibility of parole, ‘or confinement in state
prison for life. The penslty:to be applied -shall be

|-
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190.4, and 190.5. Every person guilty of murder in the

s_eeonddegreeiSpm;gab b, 4

prison for five, six, or seveni years. ~ . . . ¢
"SEC. 6. Section 190.1 of the Penal Code i repealed.
reﬁgc' 7. Section 180.1 is added to the Penal Code, to

190.1. A case in which the death penalty may be

imposed pursuant to this thapter shall be tried in

separate phasés as follows: . *~ =% .. B

" (a) The defendant’s guilt shall first be determined. ¥

" the trier of fact finds the defendant guilty of first degree
_murder, it shall at the same time determine the truth of

all special circumstances charged as enumerated in
Section 190.2, except for a special circumstance charged
pursuant to paragraph (5) of subdivision ' (b) of section
Hﬁbﬂ&mﬁmﬂﬁﬂ@ﬁﬁudukﬁﬂmwd
been convicted in a prior proceeding of the offense of
murder of the first or secon ddif'“ ,

_(b) If the defendant is foun ilty of first degree
murder and one of the special circumstances is charged
pursuant to pa‘ra_'gr,aph-’ég)l of subdivision (b) of Section
] hat -the defendant had been
“convicted in a prior proceeding of the offense of murder
of the first or second degree, there shall thereupon be
further proceedings on the guestion of the truth of such

special circumstance. : o

" (c) ¥ the defendant is found guilty of first degree
muorder and one or more special circumstances s
enumerated in Section 190.2 has beeri charged and found
to be true, his senity on any plea of not guilty by reason
of insanity under Section 1026 shall be determined as
provided in Section 190.4. If be is found to be sane, there
shall thereupon be further proceedings on the guestion
of the penalty to be imposed. Such proceedings shall be
conducted in accordance with the provisions of Sections

-'190.3-and 190.4.

SEC. 8. Section 190.2 of the Penal Code is repealed.
SEC. 9. Section 1902 is added to the Penal Code, to

M0 & 10

le by impmonment in the state

read: ..
~:1902. The penalty for 2 ‘defendant found guilty of

\2L>



(Y- i-ao-n-'-.-i-l;--;-r-i-a
B—Bomqmugumweewﬂaqpunwm

28RHER 288‘:”- sERRRRER

—5— SB 155
murder in the first degree shall be death or confinement

.invthe‘statepﬁsonforhfewitbouzfa;slb

ility of parole in

any case in which one or more of the following special

.cummcahasbeenchargednndspeciallyfound.ina
proceeding under Section 1904, to be true:

" (a) The murder was intentional and was carried out

'pursuanttoigre_gmentb'yth'eperson\'vhocommitted'the

murdettoaécept-avduableconsid_eraﬁonfor the act of
mmda&ommypersonotherthnnthévicﬁm;

: .(b)Thedefend_antwupersomlly-praentduringthe
commission of the act or gcts causing death, and with
intent to cause death physically aided or committed such
actoracts-causingdeathandmyofﬂ:efollowing
additional circumstances exists:

830-1;  {oy; 4d); er (e} of Scetion 830:8; or
or {b) of 830#;&30.1, subdivision

.intentionally killed, and the defendant knew or

reasonably should have known that such victim was a
peace officer engag:;l in the performance of his duties.
2). The mur was . .
premeditated; the victim was 2 witness to a crime who

“was intentionally killed for the of preventing his
ywc’timonyinanycrimind eedi . and the killing was

not committed during the. commission or attempted

commission of the crime to which he was a witness.

-(3) 'The murder was willful, deliberate

premeditated and was committed during the commission

“or attem) ted commissioni of any of the following crimes:

9S00 50 30

willful, - deliberate, and’
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_(ii) Rape by force or violence in violation of
subdivision (2) of Section 261; or by threat of great and
immediate bodily harm in violation of subdivision (3) of
Section 261; : .
~ (iv) The performance of a lewd or lascivious act upon
the person of a child under the age of 14 years in violation
of Section 288; , '

(v) Burglary in violation of subdivision (1) of Section
460 of an inhabited dwelling house with an intent to
commit grand or petit larceny or rape. v

(4) The murder was willful, deliberate, and
premeditated, and involved the infliction of torture. For

ses of this' section, torture requires proof of an
intent to inflict extreme and prolonged pain.

(5) The defendant has in this .proceeding been
convicted of more than one offense of murder of the first
or second degree, or has been convicted in a prior
proceeding of the offense of murder of the first or second
degree. For thé purpose of this paragraph an offense.

committed in another jurisdiction which if committed in

California would be punishable as first or second degree

second degree. . ' . L

(6) The murder was willful, deliberate, and
premeditated, and was perpetrated - by means of a
destructive device or explosive. . C

(c) For the purposes of subdivision (b), the defendant
shall be deemed to have physically aided in the act or acts
causing death only if it is proved beyond a reasonsble

_doubt that his conduct constitutes an assault or.a battery

upon the victim or if by word or conduct he orders,

_initiates, or coerces the actual killing of the victim.
SEC. 10. Section 190.3 of the Penal Code is repesaled.

_ SEC. 11. Section 1903 is added to the Penal Code, to

--chargedandfmmd_tobetrue,orifthédefcndmt_mybe
-subject to the death per ty after having been found
‘guilty of violating on {a) of Section 1672 of the

murder shall be deemed to be murder in the first or

=
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without possibility of parole. In the proceed.lnfyon the
&aﬁon of penalty, evidence may be presented either

' peopleorﬂxedefendantdm-;nymaturrelevantto
aggravation, mitigation, and sentence, including, but not

Yimited to, the natire and circumstances of the present
offense; the presence or.:absence of other criminal

activity by the defenidant which involved the use or

attempted use of force or violence or which involved the

_expressed or implied threat to use force or violence, and

‘the defendant’s character, background, history, mental

coridition and physical condition. ‘ S
However, no evidence shall be admitted regarding

other criminal activity by the defendant which did not

_involve the use or attempted use of force or violence or

which did not involve the expressed or implied threat to
ase force or violence. As _i'nthi_saecﬁon,crlminal
activity does not require & conviction. ' _

.. However, in no event shall evidence of prior criminal
sctivity be admitted for an offense for which the
defendant was . prosecuted and was acquitted. The
restriction on the use of this evidence is intended to apply

Except for evidence in proof
circumstances which subject a defendant to the death
penalty, .00 ‘evidence - may be jpresented " by the
pmsecuﬁoningggnva'ﬁonmﬂeunoﬁceoftheevidence
wb'ewedinu-oducedhasbeengthothedefendant
withinareasonublepeﬁodof,ﬁme,udetgrmhledby the
court, ‘prior to the trial, Evidence may be introduced
without such notice in rebuttal to evidence introduced by

into ﬂ:count any-of the followlng factors if relevant:

) The sicumasmoss of e crime of T O

. 4 )

‘ twuemvictedinthepmtprmdmg and

¥ $00°778 )0
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the existence of any special circumstances found to be
true pursuant to Section 190.1. , .

.. {b) The presence or absence of criminal activity by the
defendant which involved the use or attempted use of

. force or violence or the expressed or implied threat to use

force or violence. o
(c) Whether or not the offense was committed while

‘the defendant was under the influence of extreme

mental or emotional disturbance. : ' ‘

(d) Whether or not the victim was a participant in the
defendant’s homicidal conduct or consented to the
homicidal act. =~ . - S '
(e} Whether or not the offense was committed under
circumstances which the defendant reasonably believed
to be a moral justification or extenuation for his conduct.

(f) Whether or not the defendant acted under extreme

duress or under the substantial domination of another

(g) Whether or not at the time of the offense the
capacity of the defendant to appreciate the criminality of
his conduct or to conform his conduct to the
requirements of law was impaired as a result of mental
disease or the affects of intoxication. ,

(h) The age of the defendant at the time of the crime,

(i) Whether or not the defendant was an accomplice to
the offense and his participation in the commission of the
-offense was relatively minor. ' S

(i) Any other circumstance which extenuates the

sravity of the crime even though it is not a legal excuse
the crime. o
.After having heard and received all of the evidence,
thedt:iderbyofthfact shall considea;i take into account and be
guidex ¢ aggravating and mitigating circumstances
referred to in this section, and shall determine whether
the penalty shall be death or whether there are

mitigating circumstonces of ¢ sufficiently substantial
be life imprisonment without the possibility of parole.’
refg:.C .12. Section 190.4 is added to the Penal Code, to

|-t
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1904. (a) Whenever special circumstances as
enumerated in Section 1902 are alleged and the trier of
fact finds the defendant guilty of first degree murder, the
u"ieroffactshall‘alsomakeupecidﬁn on the truth
of each alleged spe circumstance. The termination

_.ofthetruthofanyorallofthespecialurcmnstnncushall

be made by the trieroffactontheevidencepraented
atthetri_aloratthehearingheldpursuanttosubdivision

(b) of Section 190.1

In case of a reasonable doubt as to whether a special
circumstance is true, the defendant isentitledtoa finding
that it is not true. The trier of fact shall make a special
finding that each special circumstance cht ged is either
true or not true. Wherever & special circumstance
requires of the cominission oOr attempted
commission of & crime, such crime shall be charged and

'proved pursuant to the general law applying to the trial

and conviction of the crime.

OIf the defendant was convicted by the court sitting

without a jury, the trier of fact shall be a jury unless a jury
is waived by the defendant and by the people, in which
case the trier of fact shall be the court. f the defendant
was convicted by a plea of guilty the trier of fact shall be

‘ajury unless a jury is waived by the defendant and by the

people. .
Ir ghe trier of

“is a jury, the inability of the jury to agree on ;'be_isue gf

the truth or untruth of any of the

‘circumstances cbarg'ed, shall prevent the holding of the

““In any case in which-the defendant has been found

uilty by s jury, and the jury has been unsble to reach a
_unanimous verdict that one OF ‘more of the - speci
circumstmces charged are true, ?nd’(!og.ndt reach a

unanimous”verdict that all the | eircumstances
chnrgedhre not true, the court sy dismiss the jury and
0 M0 & 10
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- shall order a niew jury ihpaneled to try the issues, but the

issue of guilt shall not be. tried by such'jury, nor shall such
juxy:etrytheissueof_thetmthofmyoftbespedal
cir tances which were found by a unanimous verdict
of the previous jury to be untrue. ¥f such new jury is
unanimous verdict that one or more
ofthe;pechl_drcu:ﬁsmncesitist;yiﬂgareuue,thecomt
shall dismiss the jury and impose a punishment of
confinement in state prison for life. - .. - . S
-(b) If defendant was convicted by the court sitting
without a jury, the trier of fact at the penalty hearing shall
be a jury unless a jury is waived by the defendant and the
people, in which case the trier of fact shall be the court.

If the defendant was convicted by 2 plea of guilty, the

trier of fact shall be a jury unless a jury is waived by the
defendant and the people. .. -

If the trier of fact is a jury and has been unable to reach
a unanimous verdict as to what the penalty shall be, the
court shall dismiss the jury and impose & punishment of
confinement in state prison for life without possibility of

parole. . . . .

(c) If the trier of fact which convicted the defendant
of a crime for which he may be subjected to the death
penalty was a jury, the same jury shall consider any plea
of not guilty by reason of insanity pursuant to Section
1026, the truth of any special circumstances which may be
alleged, and the penalty to be’ applied, unless for good

a new jury shall be drawn. The court shall state facts in
support of the finding of good cause upon the record and
cause them to'be entered {nto the minutes. . -
~.(d) .In any case in which the defendant jpay be
subjected to the death penalty, evidence presented at
any prior phase of the trial, including any _proceeding
upon & plea of not guilty by reason of insanity pursuant
: «onsidered at any:subsequent

Hano10 10
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defendant shall be deemed to have made an application
_for modification of such verdict or finding pursuant to
- subdivision 7 of Section 1181. In ruling on the application
‘the judge shall review the evidence, consider, take into
.‘ ] d be guided by the aggravating and
_'mitigating circumstances referred toin Section 190.3, and
shall make an independent determination as to whether
the weight of the evidence supports the jury’s findings
and verdicts, He shall state on the record the reason for
10 his findings. - R
11 - The judge shall set forth the reasons for his ruling on
12 the application and direct that they be entered on the
13 Clerk’s minutes. SRR SR :
14 The denial of the ‘modification of & death penalty
15 verdict pursuant to subdivision (7) of Section 1181 shall

© 00 =10 Ak 3 16
;
2
B

91 The proceedings provided for in this subdivision are in
addition to eny other proceedings on -8 defendant’s
application for a new jal. - :

- SEC. 13. Section 190.5 is added to the Penal Code, to
read: . : ' S

.. 190.5. (a) Notwithstanding any other provision of law,
the death penalty shall not be imposed upon any person
who is under the age of 18 years at the time of commission
of the crime. The burden of proof as to the age of such
person shall be upon the defendant. -

=EBRNEREBE

convicted of a violation of subdivision (a) of Section 1672
of the Military and Veterans Code, or Section 37, 125,
- 4500, or 12310 of this tode, the death penalty shall not be
imposed upon any person who was a principal in the
commission of »atf:ﬁi,tal offense unless he was personally
ypresent during’ cornmission of the act or acts causing’
Kot end intentionally physicély sided oF committed

LEpasEREs
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such act or acts causing death. )

{c) For the purposes of subdivision (b), the defenddnt
shall be deemid to have physically aided in the act or acts
causing death only if it is proved béyond a reasonable
<doubt that his conduct constitutes an assault or a battery
‘upon the victim or if by word or conduct he orders,
initiates, or coerces the.actual killing of the victim.

ﬁc 14. Section 190.6 is added to the Penal Code, to
T L

71906, The Legislature finds that the imposition of

sentence ‘in all capital cases should be expeditiously
carried out. e T
" Therefore, in all cases in which a sentence of death has
been imposed, the .appeal to thé State Supreme Court
must be decided and an opinion reaching the merits must
be filed within 150 days of: certification of the entire
record by the sentencing court. In any case in which this
‘time requirement is not met, the Chief Justice of the
Supreme Court = shall state on the. record the

"section shall not be grounds for precluding the ultimate
imposition of the death penalty.
~ SEC. 15. Section 209 of the Penal Code is amended to
"909. (a) Any person who séizes, ‘confines, inveigles,
entices, decoys, abducts, conceals, kidnaps or carries
away any individual by any means whatsoever with
intent to hold or detain, or who holds or“detains, such
individual for ransom, reward or to commit extortion or
to exact from relatives or friends of such person any
money or valuable thing, or any person who gids or abets
“any such act, is guilty of a felony and upon conviction
thereof shall be punished by imprisonment in the state
“prison for life without possibility :‘fcgarole in cases in
_awhich any person siabjected to any >b" act suffers death

ar bodily harm,ar shall be shed by imprisonment in
the state prison for life with-the. ility of parole in
ipasés where no person'suffers death or bodily harm.

0.5410 30 10
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(b) Any person who kidnaps or carries away any

individual 16 commit robbery shall be punished by

jmprisonment in the state prison for.life with possibility

of parole. o ' ' R
SEC. 16. Section 219 of the Penal Code is amended to

read:

919. Every person who unlawfully throws out a switch,
removes a rail, or places any obstruction on any railroad

with the intention of derailing any passenger, freight or

other train, car or engine and thus derails the same, or
who unlawfully places any dynamite or other explosive
material or any other cbstruction upon or near the track
of any railroad with the intention -of blowing up or
derailing any such train, car'or engine and thus blows up
or derails the same, or who unlawfully sets fire to any
railroad bridge or trestle over which any such train, car
or engine must pass with the intention of wrecking such
train, car or engine, and thus wrecks the same, is guilty
of a felony and punishable with death or imprisonment in
the state prison for kife without possibility of parole in
cases where any person suffers ‘death as a proximate
result thereof, or imprisonment in the state prison for life
with the possibility of parole, in cases where no person
suffers death as a proximate result thereof. The penalty
shall be determined pursuant ‘to Sections 190.3 and 190.4.

SEC. 17. Section 1018 of the Penal Code is amended to

read: _ Lo .
""" 1018. Unless otherwise provided by law every plea

must be entered or withdrawn by the defendant himself
in open"court. No plea of guilty of a felony for which the
maximum punishment is death, or fife imprisonment
without the possibility of parole, shall be received from a
defendant who does not :é)pe,ar'with counsel, nor shall
any such plea be receiv without the consent of the
defendant’s counsel. No plea of guilty .of a felony for
which the maximum punishment is not.death or life
{mprisonment without the ‘possibility of parole shall be
accepted from any defendant who does not ap with
co! mlessthecom'tshallﬁrstﬁxllyinform im of his
right to counsel and unless the.court shall find that the

-9 9410 40 10
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to ‘be. represented-by counsel. On application of the
defendant at any time before judgment the court may,
and in case of a defendant who appeared without counsel
atheﬁmeoftheple;thecom'tmmt,fora'goodcause
shown,permitthepleaofg\ﬂtytobeuiithdrawnanda
plea of not guilty su ituted. ' Upon. indictment or
information against a corporation a plea of guilty may be
put in by counsel. This section shall be liberally construed
to effect these objects and to promote justice.

- SEC. 18. Section 1050 of the Penal Code is ded to

read: . :

1050. The welfare of the people of the State of
California requires that all proceedings in criminal cases
shall be set for trial and heard and determined at the

earliest possible time. To this end the Legislature finds

that the criminal courts are becoming increasingly
congested with resulting adverse consequences to the

 welfare of the people and the defendant. It is therefore

recognized that the people and the defendant have

reciprocal rights and interests in a speedy trial or other

disposition, and to that end shall be the duty of all courts

and judicial officers and of all counsel, ' both the
prosecution and the ‘defense, to' expedite such

proceedirigs to the greatest degree that is consistent with
the .ends of justice. In accordance with this policy,
criminal cases shall be given precedence over, and set for
trial and heard without regard to the pendency of, any
civil matters or proceedings. = ' 8
"To continue any hearing in & criminal proceeding,
including the trial, a written notice must be filed within
two court days of the hearing ‘sought to be continued,
together with affidavits or declarations detailing specific
facts showing that a continuance is necessary, unless the
court’ for good -cause entertains sn oral motion for
continuance. Continuances shall be granted only upon a
showing of good cause. Neither 2 stipulation between

40 -counsel nor the convenience of the parties is in'and of

15D
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itself a good cause. Provided, that upon a showing that
the attorney of record at the time of the defendant’s first
appearsnce in the superior court is a ‘Member of the
Legislature of this State and that the Legislature is in
session or that a Jegislative interim committee of which
the attorney is a duly appointed meniber is meeting or is
to meet within the next seven days, the defendant shall
be entitled to a reasonable continuance not to exceed 30
days. A continuance shall be granted only for that period

of time shown to be necessary by the.evidence

considered at the hearing on the motion. Whenever any
continuance is granted; the facts proved which require
the continuance shall be entered upon the minutes of the
court or, in a justice court, upon the docket. Whenever it
shall appear that any court may be required, because of
the condition of its calendar, to dismiss an action pursuant
to Section 1382 of this code, the court must immediately
notify the chairman of the Judicial Council.
: SEC. 19. Section 1103 of the Penal Code is amended to
read: . . .

~1103. Upon g trial for treason, the defendant cannot be
convicted unless upon the testimony of two witnesses to
the same overt act, or upon confession in open court; nor,
except as provided in Sections 190.3 and 190.4, can
evidence be admitted of an overt act not expressly
charged in the indictment or information; nor can the
defendant be convicted unless one or more overt acts be
expressly alleged therein. =~~~ - . : :

'-SEC. 90. Section 1105 of the Penal Code is amended to
read: .
1105. (a) Upon a trial for murder, the commission of
the homicide by the defendant being proved, the burden
of proving circumstances of mitigation, or that justify or
excuse it, devolves upon him, unless the ‘proof on the part
of the prosecution- tends to show ‘that the crime
committed only amounts to manslaughter, or that the
defendant was justifiable or excusable.
. * (b) Nothing in this section shall apply to or affect any
proceeding tmder: Section 190.3 or-190.4.

SEC. 2. Section 4500 of the Penial Code s amended to

0 3410 80 10
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read:

4500. Every person undergoing a life sentence in a state
prison of this state, who, with malice aforethought,
commits an assault upon the person of another with a
deadly weapon or instrument, or by any means of force
likely to produce great bodily injury is punishable with
death or life imprisonment without possibility of parole.
‘The penalty shall ‘be det t to the
provisions of Sections 190.3 and 190.4; however, in cases
lQhﬂ&MMmmmmedmmﬁummmaka
11 within a year and a day after such assault as a proximate
12 result thereof, the punishment shall be imprisonment in
13 the state prison for life without the possibility of parole
14 for nine years. )

15 For the purpose of computing the days--elapsed
16 between the commission of the assault and the death of
17 the person assaulted, the whole of the day on which the
18 assault was committed shall be counted as the first day.
19 Nething in this section shall be eonstrued to prehibit
20 the epplication of this section when the assault wes
2] eommitted outside the walls of any prison if the person
committing the asseult was undergoing e life sentence in

o state prisen at the time of the commission of the asseult:

Nothing in this section shall be construed to prohibit
the application of this section when the sssault was

mitted outside the walls of any prison if the person
commiitting the assault was undergoing a life sentence in
dmwpﬁmnMMMuﬂMuWMNdemmwk
_and was not on parole. ' )

SEC. 22. Section 12310 of the Penal Code is amended

© 00 <10 A i € 00 =
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19310 (a) Every person who willfully and maliciously
explodes or ignites any destructive - device or any
explosive which causes the death of any person is guilty
of a felony, and shall be punished by imprisonment in the
state prison for life without the possibility of parole.

_(b) Every person who willfully and maliciously

explodes or ignites any destructive device or any

- explosive which causes mayhem ‘:rdgmt bodily injury to
anypemanisguiltyofnfelo_nx _ sba‘llbepum‘.cbed_by

imprisonment in the state prison —_—
 SEC. 23. If any word, phrase, clause, or sentence in any

gection amended or added by this act, or.any section or

provision of this act, or application thereof to any persoh -

or circumstance, is held invalid, such invalidity shall not
affect any other word, phrase, clause, or sentence in any

sentence, section, provision or application and to this end
the provisions of this act are declared to be severable.

. SEC. 24. If any word, phrase, clause, or sentence in any

section amended or added by this act, or any section or
provision of this act, or application thereof to any person
or circumstance,is held invalid, and as a result thereof, a

that those persons convicted of first degree murder and

- gentenced to death are deserving and subject to society’s

ultimate condemnation and should, therefore, not be
eligible for parole which is reserved for crimes of lesser
magnitude. . -

" If any word, phrase, clause, or sentence in any section

amended or added by this act, or any section or provision
of thi$ act, or application thereof to any person Or
circumstance is held invalid, and as 2 result thereof, 2
defendant who has been sentenced to life imprisonment
without the possibility of parole under the provisions of

0 1080 120
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this act will instead be sentenced to life knpﬂmnment
with the possibility of

SEC. 25. If this hill and Assembly Bill 513 are both

'p&mered, and both amend Section 1050 of the Penal
'Code, Section 18 of this act shall become operative only
if this bill is chaptered and becomes operative before
Assembly Bill 513, and in such event Section 18 of this act
shall remain operative ‘only until the operative date of
Assembly Bill 513. ' . '

SEC. 26. This act is an urgency statute necessary for the
immediate preservation of the public peace, health, or
safety within the meaning of Article IV of the
Constitution and shall go into immediate effect. The facts
constituting such necessity are:

The California Supreme Court has declared the
existing death penalty law unconstitutional. This act

' remedies the constitutional infirmities found to be in
existing law, and must take effect immediately in order
to guarantee the public the protection inherent in an
operative death penalty law.

| &7
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SENATE BILL No. 155

Introduced by Senator Deukmejian

{Principal Coauthors: Senator Beverly and Assemblyman

' ‘McAlister)

(Coauthors: Senators Briggs, Campbell, Dennis Carpenter,
Cusanovich, Johnson, Nejedly, Nimmeo, - Presley,

- Richardson, Robbins, Russell, Song, Stull, and Wilson;
‘Assemblymen: Perino, Antonovich, Boatwright, Chappie,
Chimbeole, Cline, Collier, Cordova, Craven, Cullen, Duffy,
Ellis, Hallett, Hayden, Imbrecht, Lancaster, Lanterman,
Lewis, McVittie, Nestande, Robinson, Statharn, Stirling,
Suitt, Vincent Thomas, William . Thomas, -Thurman,
Norman Waters, and Wray) »

January 19, 1977

e e

o.}n act to amend Section 1672 of the Military and Veterans
Code, to amend Sections 37, 128, 209, 219, 1018, 1050, 1103,
1105, 4500, and 12310 of, to repeal Sections 190, 190.1, 190.2,
and 1803 of, and to add Sections 190, 190.1, 190.2, 1903, 190.4.
1805, and 190.6 to, the Penal Code, relating to punishment for
crimes, and declaring the urgency thereof, to take effect
immediately. ' .
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LEGISLATIVE ‘COUNSEL'S, DIGEST
SB 155, as amended, Deukmejian. Death penalty.
Existing law provides for the irnﬁs;;ion of the death pen-
- alty under procedures which have: invalidated by court
decision because they lack provision for consideration of miti-
gaﬁngch‘qmns;ance&'_ S
This bill would make such a mitigating circumstances provi-
sion in the law, as to certain crimes formerly subject onlyto
the death penalty, and would impose life imprisonment with-
out parole rather than death or life imprisonment with parole
in other cases. N
“This bill would also define the proof necessary to prove
‘murder involving the infliction of torture to require proof of
intent to inflict extreme and prolonged pain, and would de-
fine the proof necessary to prove that the defendant aided or
committed an act causing death to require proof that the
defendant’s conduct was an assault or battery or involved an

order, initiation, or coercion of the killing. :
“The hill would provide that certain of its provisions would
become operative only until the operative ‘date of A.B. 513, if
later than the operative date ofthisbill. ~ - .~ -
The bill would take effect immediately as an urgency stat-
ute. R
" Vote: %. Appropriation: no. Fiscal committee: no. State-
mandated local program: no. - :

'The people of the State of California do enact s follows: -

'SECTION 1. Section 1672 of the Military and Veterans
Code is amended toread: " -~ - S
~ 1672, Any person who is guilty of violating Section 1670
or 1671 is punishable as follows: -~ o
~{a)"If his act or failure to act causes the death of any
‘person, he is punishable by death or imprisonment in the
state prison for life without possibility - of parole. The

- Sections 190.3 and 1904 of the Penal Code. If the act or
failure to act causes great bodily injury to an person, &
e ‘by .

person -violating this section is
imprisonment without possibility of parole.

BESoman NN

0311015 10

penaity shall be determined-pursuant to the provisions of



21

BRI LBBUIBRRBRORE

—3 SB 155

(b) If his act or failure to anct does not cause the death
of, or great bodily injury to, any person, he is punishable
by imprisonment in the state prison for not more than 20
years, or a fine of not more than tén thousand dollars
{$10,000), or both. However, if such person so acts or so
fails to act with the intent to hinder, delay, or interfere
with the preparation of the United States or of any state

- for defense or for war, or with the (Fros'ecu'tion of war by

‘the United States, or with the rendering of assistance by

the United States to any other nation in connection with

that nation’s defense, the minimum punishment shall be

" imprisonment in the state prison for not less than one
year, and the maximum punishment shall be

imprisonment in the state prison for not more than 20
years, or by a fine of not more than ten thousand dollars
($10,000), or both. - . . . .

. essuli‘:c. 2. Section 37 of the Penal Code is amended to
read: :

- 37. Treason against this state consists only in levying
war against it, adhering to its enemies, or giving them aid
and comfort, and can be committed only by persons
owing allegiance to the state. The punishment of treason
shall be death or life imprisonment without possibility of
parole. The penalty shall be determined pursuant to
Sections 190.3 and 1904. : o .

e‘Sul;-'-_C. 3. Section 128 of the Penal Code is amended to
read: - L
" 128. Every person who, by willful perjury or
subornation of perjury procures the conviction and
execution of any innocent person, is punishable by death

" or life imprisonment without possibility of parole. The

ﬁdty shall be determined pursuant to Sections 190.3

. 1%.4. P C S T ) .

" 'SEC. 4. Section 190 of the Penal Code is repealed.
.-SEC. 5. Section 190 is added to the Penal Code, to read:

.+ 190, Every person guilty of murder in the first degree
-shall suffer death, confinement in state prison for life

without possibility ‘of parale, -or confinement in state
ison for life. The penalty to be applied shall be
termined as provided in Sections 190.1, 190.2, 190.3,

\HO
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190.4, and 190.5. Every genon guilty of murder in-the
second degree is pun le by imprisonment in the state
;prison for five, six, or seven years.: _ o

SEC. 6. Section 190.1.of the Penal ‘Code is repealed.

read: - 1, ‘.,'”4:{ e Ty, L ee .
-7190.1. A ‘case in which: the death ‘penalty may’ be
.jmposed pursuant. to this chapter -shall be tried in
separate phases as follows: - . ot e e

the trier of fact finds the defendant guilty of first degree
murder, it shall at the same time determine the truth of
all special circumstances charged ‘as enumerated . in
~Section 190.2, except for a special circumstance charged
pursuant to ‘paragraph (5) of subdivision b} (c) of
'section 190.2 where it is alleged that the defendant had
been convicted in a prior proceeding of the offense of
murder of the first or second d%grge. el
- (b) If the defendant is found guilty. of first-degree
murder and one of the special circumstances is charged
pursuant to paragraph (5) of subdivision {b} (c) of
Section 190.2 which charges that the defendant had been
rconvicted in a prior proceeding of the offense ‘of murder
of the first or second degree, there shall thereupon be
further proceedings on the guestion of the truth of such
special eircumstance.. . , _
“(c) If the defendant is found guilty "of first degree
murder ‘and -one "or mnore . special circumstances’ a8
enumerated in Section 190.2 has been charged and found

. to be true, his sanity on’any plea of not guilty by reason
as

of insanity under ‘Section 1026 shall be det: ;
. provided in Section 1904. If he is found to be sane, there
shall thereupon be further proceedings on the question
'.ofthe_pqnalt;ytqbehnposed.s_uch- G shall be
conducted in accordance with the provisions of Sections
1903 and 1804 -+ . g el g
SEC. 8. Section 1802 of the Penal Code istepealed

_SEC. . Section 1902 is added £o the Penal Code, to
yead:: , ' '
: 902. “The penalty,-for 4-défendant ‘found guilty. of

pNWES 210

" SEC."7.Section 190.1 is added to_the-Penal Code, to

oPaY The defendant’s guilt ‘o1l first be determined. I

\u
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murder in the first degree shall be death or confinement

in the state prison for withou bility of parole in

any case in which one or more of the following special

circumstances hes been charged and spedallyfound,in 2
under Section 190.4, to be true: -

. {a) The murder was intentional and was carried out

pursuant to agreement by the person who committed the

- murder to accept a valuable consideration for the act of

murderﬁ'mnm person other than the victim; -
(b) . The defendant, with the intent to csuse datb

'phyn’mﬂy aided or committed such act or acts causing

death, and the murder. was willful, deliberate, and

pnemedimted, and was trated by means of a
destmcb’ve device or expm
.(c) The defendant was personally present during the

‘commission of the act or acts causing death, and with
“intent to cause death physically aided or comnmitted such

act or-acts causirig death and any of the following
additional circumstances exists:
(1) 'l‘hevxctimxsapeaceoﬂicerasdeﬁnedinSection

- 830.1, subdivision (a) or (b) of Section 830.2, subdivision

(a) or (b) of Section 830.3, or subdivision (b) of Section
830.5, who, while engaged in the performance of his duty
was intenbonnlly killed, and the defendant knew or

- reasonably should have known that such victim was a

aceoﬁiceren a edintheperformmce of his duties.
(2) er ‘was willful, dehberate. and
premeditated tbe victim was a witness to a crime who

“was intentionally killed for the purpose of preventing his

tesﬁ.mo y in any criminal proceeding; and the killing was

‘niot. committed during commission or attempted

cmnnﬁmonofthemmetowhchhewasawimess
“{3) . The murder -was "willful, deliberate,

: pred:tated and was committed d\mn‘gonthe comxmssion
-Or attempted comsmission of any of the

dwing crimes:

{0 Robberyin violation of Section 211;
(ﬂ)hdnappingin‘viohﬁonof&cﬁonﬁﬂorm Brief
movements of a victim which are merely incidental to
the commission of another offense and which do not
substantially increase the victim’s risk-of hirm over that

[
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necessarily inherent in the other offense do not constitute
a violation of Section 909 within the meaning of this

~(iii) Rape .by .force or violence in violation . of
subdivision (2) of Section 261; or by threat of great and
immediate bodily harm in violation of subdivision (3) of
Section 261; -~ - - SR L -
(iv) The performancé of a lewd or lascivious act upon
the person of child under the age of 14 years in violation
of Section 288; ' : e
{v) Burglary in violation of subdivision (1) of Section
460 of an inhabited dwelling house with ar intent to
cominit grand or petit larceny or rape. Lo
(4) The murder was willful, = deliberate, and

premeditaicd, and involved the infliction of torture. For
urposes of this ‘gection, torture requires proof of an

intent to inflict extreme and prolot.xged pain.

-(5) The defendant has’ in this proceeding been
convicted of more than one offense of murder of the first

‘or second degree, OF has been convicted in a prior

proceeding of the offense of murder of the first or second
degree. For the purpose of this paragraph an offense
committed in another jurisdiction which if committed in
California would be punishable as first or second degree
murder shall be deemed to be ‘murder in the first or

“doubt that his conduct constitutes an assault or & battery

upon the victim or-if by word or ¢ duct ‘he orders,
initiates, OT COETces i i

© SEC. 10. Section 1903 of the Penal Code is repealed.
SEC. 11. Section 1903 is added to the Penal Code, to

vead: 7 - . "
- ¥°190.3. 3£ the defendant has been found guilty of murder

#3110 80 10
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- in the first degree, and a special circumstance has been

tharged and found to be true, or if the defendant may be
subject to the deastlll)b.gena]ty after having been found

ivision (a) of Section 1672 of the
‘Military and Veterans Code, or Section 37, 128, 819; 1500;
-or 38310 219 or 4500 of this code, the trier of fact shall
determine whether the penalty shall ‘be death or life

" imprisonment without possibility of parole. In the

‘proceedings on the question of penalty, evidence may be
presented by either the peeple er both the people and

- the defendant as to any matter relevant to aggravation,

mitigation, and sentence, including, but not limited to,
the nature and circumstances of the present offense, the

presence or absence of other criminal activity by the

defendant which involved the use or attempted use of

force or violence or which involved the expressed or. .

implied thréeat to use force or violence, and the
defendant’s character, “background, history, mental
condition and physical condition. - - -

‘However, no evidence shall be admitted regarding
other criminal activity by the defendant which did not
involve the use or attempted use of force or violence or
which did not involve the expressed or implied threat to
-use force or violence. As used in this section, criminal

activity does not require a conviction. -

However, in no event shall evidence of prior criminal
activity - be admitted for an offense for which the
defendant was prosecuted and’.was acquitted. The
restriction on the use of this evidence is intended to apply
only to proceedings conducted pursuant to this section
and is not intended to affect statutory or decisional law

allowing such evidence to be used in other proceedings.
- Except for evidence in proof of the offense or special

‘eircumstances which' subject 2 defendant to the death

penalty,  no evidence msy be presented by the

-prosecution in aggravation unless notice of the evidence
- to be introduced has been given to the defendant within

- reasonable period of time, as determined by the court,
prior to the trial. Evidence may be introduced without

:such notice'in rebuttsl to evidence introduced by the

o3I0M 10
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defendant in mitigation. | _
" In determining the penalty the trier of fact shall take
into account any of the following factors if relevant:

" (a) The circumstances of the crime. of which the
defendant was convicted in the present proceeding and
the existence of any special circumstances found to be
'truepursuantto_SectionIQO.l. T L

. (b) The presence of absence of criminal sctivity by the
defendant which involved the use or attempted use of

' force or violence or the expressed or implied threat touse

force or violence. L - .
(c) Whether or not the offense was committed while
the defendant was under the influence of extreme
mental or emotional disturbance. .- . .

‘defendant’s homicidal conduct or cq_nsented to the

‘homicidal act.

"+ (e) Whether or nof the offense was committed under

circumstances which the defendant reasonably believed

to be a moral justification or extenuation for his conduct.
(f) Whether ornot the defendant acted under extreme

duress or under the substantial domination of snother
TSon. - ' ch T

.

~-{g) Whether or not at the time of the offense the
cgpacity of the defendant to appreciate the criminality of

conduct or ‘to - conform is - conduct .to ‘the
requirements of law was impaired as a result of mental
disease or the affects of intoxication. = - . .”
~ (h) The age of the defendant at the time of the crime.
- (i Whether or not the defendant was an accomplice to
the offense and his participation in the comunission of the
offense was relatively minor. ' '
(i) Any.other.

. which “gxtenuites the

“gravity of the crime even though it is not & legal excuse
" After having heard and received all of the evidence,

the trier of fact shall consider, take into account and be
guided by the aggravatmgand mitigating circumstances
referred to in this section, and shnlf [ determine whether
‘the penalty ‘shall be death or life jmprisonment without

03110 80 10
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the possibility of parole.
SdE.C., 12. Section 190.4 is added to the Penal Code, to

vead:

190.4. . (a) -Whenever special . circumstances as

enumerated in Section 190:2ure alleged and the trier of

fact finds the défmdar;:i.lﬂty’of first deg;nee murder, the

trier of fact shall also make & special fin on the truth
of each alleged special circumstance. The determination
of the truth of any or all of the special circumstances shall

be made by the trier of fact-on the evidence presented

at the trial or at the hearing held pursuant to subdivision
(b) of Section 190.1. . -~ o -

In case of a reasonable doubt as to whether a special
circumstancé is true, the defendant is entitled to a finding

that it is not true. The trier of fact shall make a special

finding that each special circumstance charged is either

. true or not true. Wherever a special circumstance

requires proof of the commission oOr . attempted
commission of a crime, such crime shall be charged and
proved pursuant to the genera.l_law applying to the trial

- and conviction of the crime.

If the defendant was convicted by the court sitting
without a jury, the trier of fact shall be a jury unless a jury
is waived by the defendant and by the people, in which
case the trier of fact shall be the court. If the defendant
was convicted by a plea of guilty the trier of fact shall be
ajury unlessa jury is waived by the defendant and by the
people. o . S -

If the trief of fact finds that any one or more of the
special circumstances enumerated in Section 1902 as
charged is true, there shall be a separate penalty hearing,
and neither the finding that any of the remaining special

_circumstances charged is not true, nor if the trier of fact
is a jury, the inability of the jury to agree on the issue of
‘the truth or untruth® of any of the remaining i

circumstances charged, shall prevent the holding of the

;.l'gegnafate ‘penalty hearing

any .case in which the cﬂléfenaant"has_a’ been found

39" é'mlty by a jury, snd the jury has been unable to reach &
ity by 8 J- ol

unanunous_‘\_r_erdi_ct that “one or more .of

031109 10
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" circumnstances charged are true, and does not reach a

aumanimous verdict that all the ‘circumstances

charged are not true, the court dismiss the jury and

shall order a new jury impaneled to try the issues, but the
issue of guilt shall not be tried by such jury, nor shall such

juryretryﬁxeissueofﬂae-ﬁ'uth.of.my'of_the_spedd

i ces which were found by & unanimous verdict
of the previous jury to be untrue. If such new jury is
unable to reach the unanimous verdict that one or more

Ofthespe_cialdrcumstancesitisu-yinsare true, the court

shall dismiss the jury and impose & punishment of
confinement in state prison for life. : -

_(b) If defendant was convicted by the com't sittmg
without a jury, the trier of fact at the penalty hearing shall

“be a jury unless a jury is waived by the defendant and the
people,inwhichcnse;lxetrieroffmctshallbeﬂ:eeomt. :

If the defendant was .convicted by a plea of guilty, the
trier of fact shall be a jury unless a jury is waived by the

‘defendant and the people. | ool

" If the trier of fact is a jury and has been ynable to reach
.2 ymanimous verdict as to what the penalty shall be, the
‘court shall dismiss the jury and impose a punishment of

confinement in state prison for life without possibility of
.pm ' .7 ‘ K i . . e

ole. T L
7 .{c) If the trier of fact which convicted the defendant

5,

of a crime for which he may be subjected to the death

penalty was a jury, the same jury. shall consider any plea

" of not guilty by reason of insanity pursuant to Section

1026, the truth of any _ which may be
alleged, and the penalty to beapgl;ed, unless for good
cause shown the coart ges that jury in which case

(@ In any case in which the defendant may be
subjected to_the death penalty, evidetice presented at

any prior phase of the trial, in'cludmﬁ any .proceeding
upon 8 plea of not guilty by yeason of insanity pursuant
to Section 1026, shall be considerad.at any subsequent

phase of the trisl, if the tries.of fact of the prior phase is

031310 0
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the same trier of fact at the subsequent phase.

- (e) In every case in which the trier of fact has returned
"a verdict or finding imposing the death penalty, the

defendant shall be deemed to have made an application

- for modification of such verdict or finding pursuant to

subdivision 7 of Section 1181. In ruling on the application

“the judge shall review the evidence, consider, take into
:account, and be guided by the aggravating and
* mitigating circumstances referred to in Section 190.3, and

shall make an independent determination as to whether
the weight of the evidence supports the jury’s findings
and verdicts. He shall state on the record the reason for
his findings. S o :

" The judge shall set forth theé reasons for his ruling on

the application and direct that they be entered on the

The denial of the mc.:diﬁc.aﬁ._on 'of a -death penalty

" verdict pursuant to subdivision (7) of Section 1181 shall

be reviewed on the defendant’s automatic appeal
pursuant to subdivision (b) of Section 1239. The granting
of the application shall be reviewed on the people’s

“appeal pursuant to paragraph (6) of subdivision (a) of
.Section 1238. . o

The proceedings provided for in this subdivision are in
addition to any other proceedings on a defendant’s

‘application for a new trial.

Sg‘.C.‘ 13. Section 190.5 is added to the Penal Code, to
read:. - " N
190.5. (a) Notwithstanding any other provision of law,

‘the death penalty shall not be imposed upon any person

who is under the age of 18 years at the time of commission

' of the crime. The burden of proof as to the age of such

person shall be upon the defendant. - -

" (b). Except when the trier of fact finds that a murder
was committed pursuant to an agreement as defined in
subdivision {a) of Section 1902, ot when a person is

‘convicted of a vidlation of subdivision (a) of Section 1672
‘of the Military \
‘84500, or 18310 4500, or subdivision (b) of Section 190.2 of
“this eode, the death penalty shall net be imposed upon

and Veterans. Code, or Section 37, 128,

5
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-any person who was a principal in the commission ofa

. capital offense unless he was persoiially present during

the commission of the act or acts causing death, and

‘intentionally physically aided or committed such act or

acts causing death.

Ay For the purposes of subdivision (b), the defendant

shall be deemied to have physically aided in the act or acts
causing death only if it is proved beyond a reasonable
doubt that his conduct constitutes an assault or & battery
upon the victim or if by word or conduct he orders,
initiates, or coerces the actual killing of the victim. ~ -

SEC. 14. Section 190.6 is added to the Penal Code, to

190.6. - The Le,gislaturevﬁnds that the imposition of -

sentence in all capital cases should be expeditiously
carried out. - et b
Therefore, in all cases in which a sentence of death has

' been imposed, the appeal to the State Supreme Court

must be decided and an opinion reaching the merits must

‘be filed within 150 days of certification  of the entire
recofd by the sentencing court. In any case in which this
time requirement is not met, the Chief Justice of the
Supreme - Court shall _state on the record

failure to comply with the time requirements of this

section shall not be grounds for precluding the ultimate
imposition of the death : g

. SEC. 15. Section 209 of the Penal Code is amended to

read:i . .

gead - ony’ person who seizes, confines, invelgles

entices, decoys, abducts, conceals, kidnaps or carries

intent to hold or detain, or who holds or detsins, such
sndividual for ransom,réward or to-commit extortion or

away any individual by .any means ‘whatsoever with

o exact from Telatives or friends of sich person .any.
“money or valusble thing, or any persoil who aids or sbets

o act, is gullty of a felony and upon eonviction

: ' . t‘ﬂmﬁmdﬂ M . .
.prison dor life awithout possibility of _perole in cases I

-

AN W
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1 twhich any person subjected to any such act suffers death
2-vor bodily harm, or shall be punished by imprisonment in
3 ‘the state prison- for life with the possibility of parole in
¢ases where no such person suffers death or ‘bodily harm.
(b) ‘Any person who kidnaps or carries away any

ix}ppﬁsc;lnx'tient in the state prison for life with possibilitv
.' 6 p aro e. :‘_..4 b . '
.9 "SEC. 16. Section 219 of the Penal Code is asnended to
10 read: - - - - o '

3

4

5

6 individual to commit robbery shall be punished by
T

8

9

11  -219. Every person who mﬂawﬁﬂy thrdws out a switch,

12' removes a rail, or places any obstruction on any railroad
13 with the intention of derailing any passenger, freight or
14" other train, car or engine and thus derails the same, or

15 “who unlawfully places any dynarnite or other explosive

16 material or any other obstruction upon or near the track
17 ‘of any railroad with the intentiori of blowing up or
- 18 derailing any such train, car or engine and thus blows up
19 or derails the same, or who unlawfully sets fire to any
20 railroad bridge or trestle over which any such train, car
21 ‘or engine must pass with the intention of wrecking such
‘train, car or engine, and thus wrecks the same, is guilty
‘'of a felony and punishdble with-death or imprisonment in
‘the state prison for life without possibility -of parole in
cases where any person suffers death as a proximate
Tesult thereof, or imprisonment in the state prison for life
with the possibility of parole, in cases where no person

-suffers death as a proximate result thereof. The penalty
shall be determined pursuant to Sections 190.3 and 1904,

fcfl:‘.C 17. Section 1018 of the Penal Code is amended to

re : LE— LT B L. . .

- 1018. Unless otherwise provided by law every plea
~must be entered or withdrawn by the defendant himself
7in dpen court. No plea of guilty of a felony for which the
‘maximum punishment is death, or life imprisonment
- without the possibility of parole, shall be received from a
37 ‘deferidant who does not appear with counsel, nor .shall
:38 ‘why such plea be tecei\"e; without the consent. of the
39 ‘defendant’s counsel. No'plea ‘of guilty of 4 felony for

LRLVBULERRNEPRE

40 “which the maximum punishimerit 4 ziot death or life
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imprisonment without the possibility of parole shall be |

-accepted from any defendant who does not ap with
counsel unless the court shall first fully inform im of his
right to counsel -and unless the court shall find that the

defendant understands his right to counsel and freely

waives it and then, only if the defendant has expressly
statedinopencourt,tothecourt,thathedoesnotwish
to be represented by counsel. On application of the
defendant at any time before judgment the court may,

“and in case of a defendant who appeared without counsel
" at the time of the plea the court must, for a good cause

shown, permit the plea of guilty to be withdrawn and a
plea of not guilty substituted. Upon indictment or
information against a corporation a plea of guilty may be
put in by counsel. This section shall be liberally construed
to effect these objects and to promote justice. '

: ScliIC. 18. Section 1050 of the Penal Code is amended to
read: ' - . :
1050. The welfare of the people of the State of
California requires that all proceedings in criminal cases
shall be set for trial and heard and determined at the
earliest possible time. To this end the Legislature finds
that the criminal courts are becoming increasingly
congested with resulting adverse consequences to the
welfare of the people and the defendant. It is therefore
recognized that the people and the defendant have
reciprocal rights and interests in a speedy trial or other
disposition, and to that end shall be the duty of all courts
and judicial officers and of all counsel, both the
prosecution and the defense, to " expedite such
proceedings to the greatest degree that is consistent with
the ends of justice. In accordance with _this policy,

trial and heard without regard to the pendency of, any

civil matters or proceedings. > - 7o o - ,
To continue any hearing in & criminal proceeding,
including the trial, a written potice must be filed within
two court days of the hearing sought $o be continued,
together with affidavits e‘vr,decslnnh ‘ i

 facts showing that a continhance is necessary, unless the
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court for good cause entertains an oral motion for
continuance. Continuances shall be granted only upon a
showing of good cause. Neither a stipulation between
counsel nor the convenience of the parties is in and of
itself a good cause. Provided, that upon a showing that
the attorney of record at the time of the defendant'’s first
appearance 'in the superior court is a Member of the

‘Legislature of this State and that ‘the Legislature is in

session or that a legislative interim committee of which

 the attorney is 4 duly appointed member is meeting or is -
_ to'meet within the next seven days, the defendant shall

be entitled to a reasonable continuance not to exceed 30

. days. A continuarice shall be granted only for that period
‘of time shown - to be necessary by the -evidence

15 :considered at the hearing on the motion. Whenever any
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continuance is granted, the facts proved which require
the continuance shall be entered upon the minutes of the
court or, in a justice court, upon the docket. Whenever it
shall appear that any court may be required, because of

‘the condition of its calendar, to dismiss an action pursuant
-to Section 1382 of this code, the court must immediately

notify the chairman of the Judicial Council.
) S‘li?.C 19. Section 1103 of the Penal Code is amended to
rea: . . e .. :.7.'- .
1103. Upon a trial for treason, the defendant cannot be
convicted unless upon the testimony of two witnesses to

‘the same overt act, or upon confession in open court; nor,

except as -provided in Sections 190.3 and 190.4, can
evidence be admitted of an overt act not expressly
charged in the indictment or information; nor can the
defendant be convicted unless one or more overt acts be
expressly ‘alleged therein. -~ - = s dae

1S§C. 20. Section 1105 of the Penal Code is amended to
read: - -

1105. (a) Upo n trial for murder, the commission of the

homicide by the defendant being proved,-the burden of

proving circumstances of mitigation, or that justify or

“excuse it, devolves upon him, unless the proof on the part

39 'of the prosecution tends to ‘show -that the crime
40 “committed:only amounts to manslaughter, :or_that the

0 3111 0 10
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‘defendant was justifiable or excusable. L
-+ {b) Nothing in this section shall apply to or affect any
proceeding under Section 1903 or 190.4. -

“'SEC. 81. Section 4500 of the Penal Code is smended to

4500. Every person undergoing a life sentence in a state
‘prison of this state, who, with malice aforethought,
commits an assault upon the person of another with a
‘deadly weapon or instrument, or by any means of force
likely to produce great bodily injury is punishable’ with
death or life imprisonment without possibility of parole.
The penalty shall be determined. pursuant to the
provisions of Sections 190.3 and 160.4; however, in cases
“in which the person subjected to such assault does not die
within a year and a day after such assault as-a proximate
result thereof, the punishment shall be imprisonment in
the state prison for life without the possibility of parole
for nine years. - - o e e
. For the purpose of computing the days elapsed
between the commission of the assault and the death of
the person assaulted, the whole of the day on which the
assault was committed shall be counted as the first day.
Nothing in this section shall be construed to.prohibit
the application of this section when the assault was
committed outside the walls of any prison if the person
committing the assault was undergoing a life sentence in
.a state prison at the time of the commission of the assault
-and was not on parole.” - . - - .-
_‘SEC& 22. Section 12310 of the Penal Code is amended
toread: = T o T
" 12310. (a) Every person who willfully and maliciously
explodes or ignites any -destructive device. or any
‘explosive which causes the death of any person is guilty

. of a felony, and shal] be punished by imprisonment in the
“state prison for life without th‘:ummsibﬂity of parole.

(b}  Every . ‘person - who willfully and  maliciously

“gxplodes “or ' ignites ‘any destructive :device -or .any

explosive which cduses mayhem or great bodily iqi\:iy to
‘any person is guilty.of a felony, and ghall be punished by
“$mprisonment in the state prison for life.

‘03111 75 10
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SEC. 23. If any word, ggase,.clause. or sentence in any
section amended or added by this act, or any section or

‘provision of this act, or application thereof to any

. / person
~or circumstance, is held invalid, such invalidity shall not

affect any other word, phrase, clause, or sentence in any

- section ‘amended or added. by this act, or any other

section, provisions or application of this act, which can be

-given effect without the invalid word, phrase, clause,

sentence, section, provision or application and to this end
the provisions of this act are declared to be severable. -
- SEC. 24. If any word, phrase, clause, or sentence in any
section amended or added by this act, ot any section or

 provision of this act, or application thereof to any person

or circumstance,is held invalid, and as a result thereof, a
defendant who has been sentenced to death under the
provisions of this act will instead be sentenced to life
imprisonment, such life imprisonment shall be without
possibility of parole. The Legislature finds and declares
that those persons convicted of first degree murder and

' sentenced to death are deserving and subject to society’s

ultimate condemnation and should, therefore, not be
eligible for parole which is reserved for crimes of lesser
magnitude. S o o

If any word, phrase, clause, or sentence in any section
amended or added by this act, or any section or provision
of this act, or application thereof to any person or
circumstance is held invalid, and as a result thereof, a
defendant who has been sentenced to life imprisonment
without the possibility of parole under the provisions of
this act will instead be' sentenced to life imprisonment
with the possibility of parole. - ‘

SEC. 25. If this bill and Assembly Bill 513 are both
chaptered, and both amend Section 1050 of the Penal

e, Section 18 of this act shall become operative only

if this bill is chaptered and becomes operative before
Assembly Bill 513, and in such event Section 18 of this act
shall remain operative only until the operative date of
-Assembly  Bill 513. '

.- SEC. 26. This act is an urgency statute necessary for the

immediate preservation of the public peace, health, or

0 3111 80 .30
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1 safety within the shieaning of - Article: IV. of the
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Constitution and shall go into immediate effect. The facts
constituting such necessity are: S e

oo ehfornia Supreme Cour has declared the

existing death penalty law unconstitutional. This act

‘remedies the constitutional infirmities found to ‘be in

existing law, and must take eﬂ’ect‘immediately in order
to guarantee the public the protection inherent in an
operative death penalty law. '
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ASSEMBLY COMMITTEE ON CRIMINAL JUSTICE

SPECIAL HEARING

January 24, 1977
Room 2170 -
1330 P.Ma

State Capitol

CONSTITUTIONAL ISSUES RELATIVE TO THE DEATH PENALTY

CHAIRMAN KEN MADDY: The hearing today was called primarily
for this Committee to have a chance to listen to experts in the
area of constitutional law, and individuals who have been dealing
with the question of the death penalty in California, to discuss
. the issues that weré raised by the United States Supreme Court
and State of California Supreme Court decisions of recent time
on the guestion of the death penalty.

I think we have with us an outstanding group of experts
who will give us information. It was the intent of the Chairman
and Members of the Committee to gainm as much information as we
can by listening to people to learn at least what we are dealing 
with in California Qhen we deal with bills that are before us
on the question of the death penalty -- the reinstatement of the
death penalty.

I will introduce the experts that we have with us. Beginning
on my right, Mark E. Overland, Public Defender's Office of Los
Angeles County; Mr. Harry B. Sondheim, District Attorney's Office
of Los Angeles County; Mr. Paul Halvonik, the State Public Defender;
Mr, William James, Deputy Attorney General; and Anthony G. Amster-
dam, Law Professor, Stanford University.

We have with us two individuals that are dealing with the
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question of the death penalty at the trial level, two that are
dealing with it primarily at the appellate. level, and Professor
amsterdam who has been involved in cases before the United States
Supreme Court and the State Supreme Court on the questions of the
death penalty.

professor, since you hold that rank, perhaps we could ask
you to begin by giving us, at least, a brief background on where
we have come since the Furman decision and since the Anderson
decision in california. and since we attempted to enact a death
penalty in california in 1973 in the celifornia Legislature.

PROFESSOR ANTHONY G. AMSTERDAM: Thank you, Mr. Chairman.
The history that brlngs us to the point at which we now are, in
the death penalty, briefly, is as follows. 1In 1972 the Callfornla
Supreme COurt.strnck down the death penalty statute then on the
books as a cruel and/or unusual punishment under the State Con-
stitution. As you all know the State Constitution was subse-
quently amended by Article I, Section 27, whose purpose was
to prevent invaiidation of death penalty legislation under the
state Constitution. But, of course, it did not and could not
prevent the invalidation of such legislation under the federal
‘Constitution, and it is important to note that the statute which
was then on the books allowed juries in capital cases to sentence
to life or death in their unfettered diﬁcretion without guide-
lines or standards of any sort, and without appellate neview.
It was subsequently held by the california Supreme Court to be
in violation of the federal constitution, and that is a low
visibility holding because it essentially was done in footnotes.
The way it came about was after the Supreme Court of california

had invalidated the old death penalty under the california Consti-
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tution, the United States Supreme Court, 1972, decided the case

of Furman vs. Georqia.

That held, specifically, that'a statute which gave the jury
unfettered discretion without quidelines to sentence convicted
defendants for life or death was a cruel and unusual punishment
under the federal Constitution. fThe California Supreme Court had
to decide whether the enactment of the initiative measure which
ended California constitutional objections to the old ¢eath penalty
statute obviated federal constitutional objections as well. Aand,
a geries of cases held ﬁhat it did not, that the oldICalifornia
death penalty was bad under the Furman decision of the United
States Supreme Court.

ﬂow, as we all know, in 1973 a new death penalty statute was
enacted. The new death penaltyistatute was challenged in the
courts. It essentially provided a mandatory death penalty for
enumerated offenses. On July 2nd and July 6th of 1976 the Supreme
Court of the Uniﬁed States decided six cases. Invalidating the
death penalties of three states, North Carolina, Louisiana, and
Oklahoﬁé, and holding constitutional the aeath penalties of three
states, Texas, Georgia and Florida. ‘Holding essentially that a
death penalty statute is unconstitutional if it is either too
discretionary, in the sense tﬁat it allows too much leeway for
arbitrarineés and discrimination in death sentencing, or on the
other hand if it islmahdatory. The result of those decisions
-leave a rather narrow channel within which death penalty legis-
lation may be constitutional, and, of course, last December the
California‘Supreme Court applying those July 1976 decisions of
the United States Supreme Court invalidated this State's 1973

law,
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The bottom line is this -- in the opening paragraph of the
Rockwell decision the Supreme Court of california very carefully
and explicitly put aside all questions as to cruel and unusual
punishment and broader issues of the validity of the death
penalty and limited its holdiﬂg to the application of the July
1976 United States Supreme Courtvdgcision.

This Committee is going to face, if it wants to draft a
constitutional statute, both the problém of conforming the
statute to the standards set forth in the Juiy decision of tﬁe
United States Supreme Court and also problems that are preserved
or hadg over, if you will; that were not faced in Rockwell. .

I think, Mr. Chairman, it may be useful if I just sketch
the outer parameters rather than getting down to specifics and
then let matters go forward. |

The outer parameters are, I think, number one, any death
penalty legislatioh must have sufficient standards so that
juries in imposing the death penélty and courts in reviewing
its imposition can guard against arbitrariness and discrimination
—- whimsey, fréakish fortuity, chance, injustice of that sort in
the death sentencing process} An important thing to notice is
ihat the July 1976 decisions do not overrule the 1972 Furman
decision. - They reaffirm that a death sentencing procedure which
does not have standards and guidelines for juries and judges is
unconstztutional. Secondly, on the other hand, the statute may
not be mandatory. Now, what is therefore required are apecifxc
sets of procedures, and also substantive definitions of the crime
that meet ‘federal copstitutional standards.

Several procedures are important and the Committee ought to

consider them. One, the United State Supreme Court has suggested

-
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strongly that a bifurcated sentencing procedure is indispensable.
At least as opposed to an unitary procedure. The question of a
trifurcated procedure, such as proposed in some bills that have
been suggested, is one that, I thinﬁ, ought to be on the agenda,
but rather than address specific issues, now, I simply want to
note it because it is very important. A second procedural question
has to do with juries who sentencé in capital cases. 1In upholding
the constitutionality of the death penalty in July of 1976 the |
ISupreme Court of the United States noted that the reason why

the death penalty could not be called cruel and unusual at this
point in time is that discretionéry death sentencing procedures
allowed the evolution of community standards to, in effect, veto
capital punishment whenever it becomes unacceptable for particular
crimes,

One of the things that the court held was wrong with mandatory
death penalties was that juries could not vote their consciences
in individual cases and that the death penalty was not conformed
to community standards. The function of the jury, then, under
the July 1976 death pen;iﬁy.decisions is to reflect the conscience
of the community in death sentencing and that suggests a funda-
mental question ﬁs to whether the law of this State need not be
changed because ii has tradit}onally allowed the exclusion from
juries of any person who has'conscientious scruples against the
application of the death penalty. It is argued, and I believe it
is correctly argued, that any procedure which excludes persons
having conscientious scruples against the death penalty from
sitting in éapital cases B0 deprives the jury of its function
of reconciling the death penalty with evolving standards of

decency in the community as to render a statute with such exclu-
—5-
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sions unconstitutional.

Now, there is legislative precedent, for example, in the
state of Maryland, which authorizés persons to sit on capital
juries without inquiring as to their cdnscientious or religious
scrufles against the death penalty.

My purpose is to be as'ﬁelpful to the Committee as I can.

I have no set piece.

ASSEMBLYMAN KNOX: -Professor'hmsterdam, peveral yéars ago,
‘it was either california's court or somebody said that you may
not exclude such people'for cause. They can use 2 preemptive
challenge but not 2 challenge for cause.

AMSTERDAM: No, the decision you are thinking of, Mr. KnoX,
is the decision in witherspoon VS. 11lincis in which the Supreme
court in 1968 heid.that exclusion of jurors from capitalvtrials
if they had only explo:ed scruples against the death penélty,‘
that is, if they simpie said, "Are you against or opposed to
it?", was unconstitutional, put, that décision allows the exclu-
sion of jurors who said that their opposition to the death penalty
is strong enough that they would refuse to consider it in any case.

ASSEMBLYMAN KNOX: As long as they say they can be fair on
the issue of guilt or innocencé can they serve on the jury in
this State -- can they under that decision? |

AMSTERDAM: No, that is not in effect, There are two parts
to Witherspoon.

ASSEMBLYMAN KNOX: I carxried a bill in 1961 or 1963, I have
forgotten which, which would not allow the challenge for cause if
somebody'had a conscientious feeling about this matter. I have

forgotten the wording of the bill now, maybe Mr. Halvonik can

recall it.
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PAUL HALVONIK: You were going to have separate juries, Jack,
for the bifufcation and the trial. But, what Professor Amsterdam
is addressing, is the question of whether you can totally “death"
qualify a jury at all. The bill you are referring to, I think,
would have said that you couldn't "death" qualify a jury that was
going to reach the issue of guilt or innocence. And then after
they reached that issue then you have a different process in
thebsecond portion of the trijal.

ASSEMBLYMAN KNOX: O.K. I.lost that bill by one vote in
the Senate Committee, as I recall. It almost passed. It was
during Pat Brown's Administration. Pardon me for interrupting.

AMSTERDAM: The problem is simply not solved by constitu—
tional deéisions at the moment. It mﬁst be dealt with legis-
latively. There is no question about that. It is a live and
real issue. | _

ASSEMBLYMAN GOGGIN: Very briefly, if the death Penalty
verdict is required to be unanimous, and you have ocne person on
there who is conscientiously opposed to the death penalty couldn't
it be argued that that in effect is an automatic veto of the
death penalty not reflecting community standards?

»  AMSTERDAM: Well, it depends entirely upon what you provide
in the event that the jury'haﬂgs, whether you provide for a
retrial repbrt on the jury. |

' ASSEMBLYMAN GOGGIN: What would you suggest? What do you
think is fair if you are trying to arrive at a community standard?

AMSTERDAM: I have no hesitation, myself, in suggesting that
the veto power is perfectly appropriate. It seems to me that if
you cannot get twelve people who will respond, in a particular

case, by saying a person's life ought to be extinguished, that
-7=
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person's 1ife ought not be extinguished. 1 see no problem,
whatsoever, in saying that a veto of that sort should be appro-
priate."

CHAIRMAN MADDY: Mr. James or Mr. Sondheim, would you like
~ to speak on that issue? |

HARRY B. SONDHEIM: Let me start out by saying I don't intend
tb debate the propriety of having a death penalty, but will start
.out, really, w1th the issue of constitutionality and leave it to
the Legislature to deéide‘whether it is appropriate to have this
penalty in Caleornla. I tﬁink, as Professor Amsﬁerdam has indi-
cated, the United State. Supreme court has declared certain sta-
tutes from certaih states to be constitutional which appears to me
to lead to the conclusion that at jeast as far as the federal
Constitution is concerned a death penalty gtatute is constitutional.
With regard to the state Constitution, as Professor amsterdam has
indicated, that was left open in the Rockwell case and again seems
to me that at least at this tlme we don't know'what the conclusion
will be on that issue. Lawyers can debate that. I think we can
spend alot of time here. I would suégest, however, that those
arguments’ might be more appropr;ate for the courts under what
might be called the separation of powers. The issue for the
Legislature, among other th;ngs, jt seems to me, is whether it
is proper to have the death penalty and then it is up to the
courts later on to determine whether or not that is constitutional.
1 am sure Professor Amsterdam will be there in court on such
cases as well as other people.

what i would like to spend my time on today is in terms of
the drafting of a bill, what types of issues might be considered

and would be of concern to a prosecutor‘s office. Professor
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Amsterdam mentioned the possibility of a bifurcated trial or
trifurcated; and he indicated these are to be preferred over
unitarian trials. I think that is quite true under the Supreme
Court decisions. i would likg to consider for a moment the
different types of bifurcated or perh#ph trifurcated trials that
one can have. |

In a bifurcated trial you could have guilt and special
circumstances and I use special circumstances to indicate those
' persons whom,'or'let us say, possible persons upon whom.the
death penalty might be imposed. You could have the guilt and
special circumstances determined in one trial and then the
penalty in a separate trial. That is the way it was done in the
Texas statute that was under review by the United States Supreme
Court.

CHAIRMAN MADDY: Mr. Séndheim, it seemed that in reading
Rockwell that thefe was a discussion about weighing mitigation,
aggravation, the special circumstances versus the standards
that you establish, if any, in regard to mitigation. .If you have
a trifurcated or bifuréated situation in which differing triers
of fact would have to deal with those problems, how are they
going to weigh them?

SONDHEIM: To begin with I would be hopeful = that it could
be resolveé by the same trier of fact, i.e., he would go from
'Oné phase of the trial to the next phase using the same trier of
fact unless along the way somewhere you end up with an hung
jury in which case you have to'retry your case in any event.

CHAIRMAN MADDY: Looking at our statutes that we had in
1973 which gave the possibility of having differing triers of

the fact -- do you feel that you would have to have the game
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trier of fact.to meet the standards of:the Supreme Court?

SONDHEIM: No. |

CHAIRMAN MADDY: When they talk about weighing the two?

SONDHEIM: You don't need the same trier of fact because as
I view the different possszlitxes you start off first, for
example, with guilt. and, you can have as part of the guilt phase,
if that is the intent of the lLegislature, special circumstaﬂceu
determined., Later on you would.then have a penalty trial and at
that penalty trial you would have the so-called aggravating and
mitigating circumstances. But that would be in a separate trial.
Now, you could have the penalty issue determined by the
same jury or if that jury hung up you could then go to another
jury or it may even be 2 court trial whatever the situation
happens to be. pDoes that answer -

ASSEMBLYMAN ALAN SIEROTY- Professor Amsterdam said there
was a narrow channel which has to be met for the Supreme Court
test and that unfettéred discretion of the jury would not be
constitutional. I think what the Chairman ig asking is the same
question that I have. How can you estab}ish\utanﬂards with regard
to character and mitigating circumstances? Is this not what the
Legislature is. asked to do by these court decisions? If you are
talking about & third phase of this trial are the juries going
to be able to decide without any standards just on the basis of
their feelings about things -- having heard testimony as to
character and mitigating circumstances -- are they going to dbe

able to decxde one way or the other without any kind of standards?
Are ve required to set up standards, and, if so, what kind of
standards are envisioned?

'SONDHEIM: It seems to me that you can go at this in two
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ways. Number one, you can.spell it out in terms of the aggravating
as well as the mitigating circumstances, That is the way it was
done in the Florida statute and that is the way it is in the A.0.I.
Model Penal Code. On the other hand You can have undefined
standa:ds vis-a-vis the mitigating circumstances so long as you
permit the jury to gather evidence and hear evidence, I should

say, relatiﬁg to the crime and the defendant and that is the

way it was in the Georgia and Texas statutes,

In Texas they speéified that certain types of murders were
to be eligible for the death penalty and then they allowed the jury
to hear whatever evidence the prosecution and the defense happened
to present to the jury relating to the crime itself as well
as the background and cﬁaracter of the defendant. That is the
way it was in the Georgia statute. So, I think that is an
issue that the Legislature has to deal with. It can go either
way. As I view: the Unitéd States Supreme Court decisions either
way is correct so long as under whatever method is seiected the
jury is able to undérstand and to get information relating to
the crime itself And'the background énd the character of the
defendant.

ASSEMBLYMAN SIEROTY: May I ask you, Professor Amste;dam,
the same question?

AMSTERDAM: Yes. In responding to it, Mr. Sieroty, I would
also like to try to address the Chairman's question as well,

I think there is a very serious question about a trifurcated
procedure because what a trifurcated procedure does is to Provide
that ~- first the jury finds aggravating circumstanées. Then,
only if it finds aggravating circumstances is the defendant

eligible for the death penalty. Then, the next stage after that
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igs to consider mitigating circumstances or as has béen éuggested,
perhaps some additional éggravating circumstances and mitigating
circumstances. The problem is that by diffusing the focus from the
weighing process in which all of the aggravating are weighed against
all of the mitigating. There is a very real question as to whether
you would meet the Supreme cOurt.s requirement of weighing. What
the United States Supreme Coutt said in the Texas case was that
juries must be free to consider -- true their attention must be
focused and guided by standards but they must be free to consider
all of the reasons for and ali of the reasons against imposition
of the death penalty. To take them in bites —- I think that
everybody on this committee knows that if you consider part of

an issue and then adjourn for a week and then consider the

factors on the other side you get a very different process of
weighing than if you put all of the factors into the hopper at
the same time. ‘

so, I think there is a very, Very serious prdblem and

question with trifurcating the procedure. I think that that
therefore,-for me, raises the question of what level of defini-
tion the Legislature should and can pfovide in the second stage

of a bifurcated procedure which is the one procedure that we

'know that the Supreme Court of the United States will sustain.

I think this Legislature might very well follow the lead

of the Florida statute which the Supfeme court has blessed by
providing a limited list of aggravating circumstances. These

but only these may be considered. With an open ended list of
lmitigating circumstances which was the Florida pattern the

Supreme Court of the Unitéd States seems to have told us that

that is the pattern which the Supreme Court will adopt. In fact,
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- it sustained the Texas statutes specifically because of the fact
that the Tekas Supreme Court had read into its statute the power
~ to put any mitigating circumstance at all with the jury.

The important thing is that if you vary from the Florida and
Georgia models at all you ought to be aware that in the Gregg
case the Supreme Court of the United States made very clear and
I am quoting from Gregg that "each system for the administration
of the death penalty'has to be judged on its own . . . procedure”.
And, if you vary at all from ahy of the ones that have been enacted
you are going to have constitutional problems. Therefore, if you
.don't use the Florida approach, exactly, you don't use the Georgia
approach, exactly, you have got to start from the ground and think
through the serious question, "What procedures are necessary to
keep the arbitrariness involved in Furman from happening?"

Another one that certainly ought to be on this Committee's
agenda ~- I don't think any of us have enumerated the moral -- I
am not sure of the time which to do that -- but the absence of
Supreme Court porportionality in a statute in my judgement, is
enough to make it unconstitutional. The United States Supreme
Court has remanded to the Arkansas Supreme Court two Arkansas
cases under a statute virtually exactly like Georgia's. The
only difference was that Arkansas does not have porportionality
revieQ in its Supreme Court and Georgia did. So we need not only
to talk about the definition of aggravating circumstances and
mitigating circumstances at the trial level, we have to provide
adequate procedures for review of the trial level decﬁsion in an
appellate court. This may be where some of your additional controls
and safeguards as the United States Supreme Court calls them come

into play.
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CHAIRMAﬂ MADﬁY: Mr.‘Goggin has a question and then I would
like Mr. James and Mr. Balvonlk to talk about the proposal that
essentially has been introduced on behalf of the Attorney General
_and others. It talks about a trifurcated situation. Perhaps you
can address yourself to the same question that has been raised
before.

ASSEMBLYMAN GOGGIN. What is proportionality review?

AMSTERDAM: roportlonality review is ‘where an appellate
court considers the facts and circumstances of a particular case
to determine whether the death penaity is exceasive in that case
by comparing 1t with judgements rendered by juries in other cases
and saying, is this more or less aggravating than other cases.

Is this the kind of case in which juries generally do not give

the degth penalty. It is distinguished from simple legal review
to decide whether:there-were errors in the sentencing process.

and, it is distinguished from an ;ndividualized excessiveness
review where all the court does is looks at the facts of a
particular case and says, "Gee, this is a terrible harsh penalty
for this,crime;“ Georgia and Florida Supreme Courts were required
by statute and as the United sﬁate- Supreme Court say it, the

Texas Court did not only revxew penalties in each individual

case to determine whether they were excessive on facts but it
‘1ooked over the pool of cases to see whether the penalty was out
of line with penalties applied in gimilar cases. In other words,
what do juries generally do in a felony murder where the defendant
is not tpe trigger man but the wheel man, If the appellate court
'sees fiffy'of these cases and only one defendant has been sentenced
to death then the court can say, “Gee, that is an excessive penalty.”

and the United State Supreme court has indicated that that is 2 key
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safeguard, I think, constitutionally indispensable to prevent
arbitrariness in sentencing. That is what proportionality review
is. To look to a number of cases and see whether the death penalty
in this case is out of proportion to what juries generally do.
WILLIAM JAMES: Thank you, Mr. Chairman. May I just talk
.about this proportionélity for a minute. I think you will find
by reviewing the three statutes that were uphéld in the uUnitead
States Supreme Court that only ocne of them had a built in statu-
tory requirement tﬁat the State Supreme Court review the excessive-
ness or the lack of proportionality in the ‘judgement before the
court. Florida provided for an automatic appeal with a full
review by its appellate court and Texas, also, provided for an
automatic appeal. But, there was no statutory requirement that
the Supreme Court view for proportionality the sentence imposed
in any particular case. That may be one thing this Committee
may want to consider, but I think you have before you at least
three statutes that differ in many respects which were all
upheld by:the United States Supreme Court. The two statutes that
were rejected and held unconstitutional were the two in which
there was a mandato:y death penalty imposed. The Supreme Court
in the Greqg case pointed out very carefully thag a statute can
be drafted and they said carefully drafted -- which provides for
a bifurcated trial -- that will permit the sentencing authority
be it judge or jury and there is a difference in that one statute
required a jury determination, the Florida statute had the judge
as the sentencing authority -- provides the sentencing authority
with.rele&ant information reiating to the imposition of sentence
and gives standards on the use of that information. That this

would require, of course, is the opportunity for the trier of fact
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and the sentencing authority to consider mitigating circumstances
and aggravat;ng circumstances and also the circumstances attending
the crime and the character and record of the defendant. That
is what is requiredjand must be.id'ajconatitutionel statute.
. peside that, as I pointed out. ‘there are marked differences in
theae'three statutes‘and ‘the United States ‘Supreme Court was look-
ing to see 3f there was an opportunity by any fashion to afford
the defendant an opportunity to present somethiog in mitigation
of the ultimate penalty. There was not in the North Carolina
case and there was not in the statute of Louisiana. But, there
was, at least that is yhat the United. States Supreme Court had
found from the interpretation of the Texas statute. The Texas
statute didn't mention any list of aggravating circumstances or
mitigating circumstances. They provided that if the defendant is

found guilty of the capital offense of" murdexr the jury would be

_requ;red to answer and the state would be required to prove beyond .

a reasonable doubt the affxrmat:ve answer- to three questions. And,
among these. questions was one as to the prdbebility that the defen-
dant would commit acts of criminal violence that would constitute
him a continuing threat to society. The Texas gtatute had been
interpreted by the;r court upon criminel appeale.as permitting the
1ntroduct10n of evidence relating to mitigating and eggravating
factors and the United stetes Supreme Court gsaid that this statute
as lnterpreted permitted the consideration by the sentencing
author1ty, in Texas the jury, of these factors. _And, the
sentences ;mposed in the Texas case and the statute in Texas
was found eonstitutional;

Now, on trifurcation, if that is what we are referring to,

I think, that that would conform with the procedure 1a3id down by
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the United States Supreme Court as constitutional taking into
consideration the variations in the three statutes that were
before the court and that were féund constitutional. 1In califor-
nia there will be proposed I understand a finding by a jury of
the defendant's guilt of murder -- capital crime. But, that would
not in itself suffice for the impoaiﬁion of any capital sentence.
It would'require first a refining, a narrowing, of the capital
'offense, a narrowing of the types of murder, first degree murder.
That would call fdr the actual sentencing authority to determine
whether there would be life or death as a punishment. 2and, after
a finding beyond a reasonablé ddubt and the existence of one of
these special cirCumstahces, at that point the jury would then
be permitted to consider the mitigating factors that might be
set forth which would be permitted to be introduced and which
would permit the jury to consider the background and record of
the defendant. |

CHAIRMAN MADDY: Would that be separated into tﬁo different
hearings? And, if the possibility arose that you would have a
separate trier of fact in those latter tﬁo,hearings would that
be able to work under the constitutional dictates? I don't see
how one jury could deﬁermihe special circumstances and consider
all of the'evideqce and after a finding that there are special
circumstances, then turn over to some other group to consider
mitigation. How do you weigh without reintroducing all of the
evidénce, again? That is my problem.

JAMES: I think the procedure would contemplate one jury and
actually oﬁe proceeding divided into the things that we have
mentioned. 1In the event that there would be an hung jury on one

of the findings which would require their unanimously agreeing
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and being proved beyond a reascnable doubt then you would have to
have another jury, probably have to hear the evidence over again.
That is the statute that existed before Rockwell, that was the
statute as it existed 190.1 before the Anderson decision.

CHAIRMAN MADDY: Do you feel that if there is an hung jury
that another jury can be'called to dceide,the same question that
was asked the first jufy? In'éqma of the statutes, as we read
them, that were before the Supreme COﬁ:t. a hung jury would
result in something other than the déath penalty;- I think there
are some of the statutes that-say if a jury is hung that the
penalty will be something.lgsé than death.

. JAMES: That is my understanding. But, I think --

CHAIRMAN MADDY: Do you think in california we could have
the hung jury concept retained?

JAMES: That is my opinion. I don't know about Mr. Sondheim.
' Mr. Sondheim do you want to add anything to that?

SONDHEIM: I just want to clafify something on terminology.
We speak of bifurcated and trifurcated -- but I think we ought
to really talk in terms of the éssence of these hearings. Let
me just start out by saying as I understand the Texas law, it
started out with one hearing at which you determined guilt and then
went‘heyond guilt to determine if there were certain circumstances
present which, so to épeak, qualified that person for the death
penalty. Now, and then it went on to a gehalty where you really
debatéd if you want to put it'thaf wiy by means of argument and
evidence what the proper penalty should be for that person. '

ASSEMBLYMAN GOGGIN: I really don't undefstand why -- are
we regquired toﬁhave a bifurcated or trifurcated proceeding or

can we just keep it all -- really I mean one jury? Do we have

4
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to have two different or three different juries? 1If so, why?

JAMES: As I read the Gregg opinion they did not put the
bifurcated hearing as a constitutional mandate because that
would have required probably overrulihg Crampton ve8. Ohio in
which they held-that-there was no constitutional requirement
that the jury that determined the guilt as well as the penalty
should hear the proceedings separately. I think that actually
there could be a situation where they would provide for a
unitary hearing. The dahger would be that there would be pre-
sented at the guilt phase, evidence that would be irrelevant to
the question of innocence or gﬁilt. And, evidence that would in
many incidences be prejudicial to the defendant. That would
create a -- |

| ASSEMBLYMAN GOGGIN: So; Mr. James, you are saying that in

your opinion, at least, it is not required by the cases to have
two separate or more juries? But, the same jury could decide
both the guilt or innocence in the penalty?

JAMES: At the:same phase, that's what you mean.

CHAIRMAN MADDY: Mr. Overland. |

MARK E. OVERLAND: I would like to add one thing that hasﬁ‘t
been mentioned here. Mr. Chairman, I think you perhaps are opera-
ting under a misconception.as-to'what the ﬁnited States Supreme
Court requires. You talk.about weighing aggravating versus
mitigating circumstances and that is certainly not required,

CHATRMAN MADDY: I was looking at Rockwell in which they
quote at one ﬁoint the Florida statute which says the trial judge
in Florida is directed to weigh eight aggravating factors against
seven mitigating factors. Then later on in the same decision they

talk about a weighing process. What I want to know is whether or
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not we do have someplace in our statute for that weighing process to
take place? I am concerned about a possible:trifurcated situation
in thch the same trier of fact would not have the ability to

weigh. Maybe you can straighten me out.

OVERLAND: Let me, briefly, talk about the background of
that weighiﬁg. ‘As you know.befé:e the Anderson decision in
california, the salient feature of the death penalty statute
wasg that ;he Stata was neutral. There was no preference for
the death ﬁenalty over a penalty for life imprisonment. .In‘other
words the jury, no matter what the crime was, no matter what
evidence the prosecutor put forth, could in its discretion
decide to give the life sentence. Because of the Furman de-
cision the special circumstances statute was enacted which in
effect gave the backing of the State to a verdict of death if
certain special circumstances were found. But, I think it is
very clear, and the‘United States Supreme Court made it very
clear in Greqq vs. Georgia, that even though there is a finding
of special circumstances it is constitutional for the jury,
even though it has found that special circﬁmétances exist, to
decline to impose the death penalty.

So, if §ou are talking about ehacting a statute which goes
into ﬁeighing aggravating versus mitigating factors you are in
effect leaping back into the eighteenth century and going into
a statute which is even_harsher than the statute that we had
here in california. And, it is clear in Gregg vs. Georgia the
Supreme Court says, and I am quoting now, *Nothing in any of our
cases suggests that the decision to afford an individual defen-
dant mercy violﬁtes the Constitution.” So, as a matter of

policy, the State could choose that even though special circum-
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stances were sufficiently present to enable the jury to find
such a verdict the death'pénalty stili may not be imposed. 1In
other words there is a type of discretion which is given to the
jury which I suppose is part of the humanizing of the trial and
letting the jurors decide to grant an individual defendant mercy
in an appropriate case which has a sanction of the United States
Supreme Court. So there is really no need to get into the
weighing. I think you run into a real can of worms when you
are talking about weighin§ because when you.get right down to it,
you try to weigh the age of the defendant, which is a mitigating
factor according to many of the statutes..against the crime, and
there is no possible way of actually weighing. And, I think
what you get down to is a gut level decision by the jury anyway.
So, I think it is very important to know that death penalty need
not be imposed even though specific aggravating circumstances are
fresent. The aggravating circumstances are merely a prerequisite.
In other words, if there are no aggravating circumstances the
death penalty canhot be imposed. But the converse is not
necessarily true. So, I think that is a very important point.

I think with respect to the trifurcated trail that also
in effect creates a psychological presumption towards the death
penalty. I think as anybody knows who has ever tried a death
penalty case —- as far as the guilt or ihnocence stage is
concerned, you start out with the presumption of innocence and
you have a'defendant.sitting beside you who is presumed to be
innocent. Once you lose that, that is one strike. Then you
go into thé'penalty phase. In the penalty phase the defendant
does not have the presumption of innocence. There is a comple-

tely different mood. Anybody who has ever sat through defending
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an individual in a case like that can sense that it is completely
dlfferent than the first stage of the trial.

If you are talking about a third stage, a trifurcated
procedure, what you in effect are saying is now you have a
defendant that has two strikés on him. At the end the defense
attorney is able to argue -- well, remember when I talked to
-you first when I talkéd to you about guilt or innocence -~
well, you can forget about that. You have already ruled against
me on that. When I talk to you about special circumstances, well,
you have already ruled against me on that. Now, I want to talk
to you about mitigating czrcumstances. In fact you have Pretty
‘well demolished any type of credibility that that individual
attorney has on behalf of that defendant. So, I think the more
stages you have operate to the detriment of the defendant. and
again going back to the original death Penalty statute that we
had before the Anderson decision it certainly takes away any
humanizing influence which a lawyer can have on the jury, that
is to let them even in a case where there are aggravating cir-
cumstances to let them still decide not to impose the death
penalty. Which is constitutionally permissible. So, I think
when you are talking about bifurcated or trifurcated procedures
you should be well aware of what you are doing in'choosing one
of the others. ‘

AMSTERDAM: I just-have two technical points. Because I
disagree with Mr. James on his déscription of what the United
States Supreme Court has held. One in response to Mr. Goggin's
question,

I agree that the Supreme Court of the United States did not

say that a bifurcated trial was constitutionally required. But,
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what it diqg Ssay was, and I anm referring to 9¢ Supreme Court
Reporter at page 2933, that a bifurcated trial -- well, first,
those who have studied the question of controlling jury dis-
cretion suggest that a bifurcated Procedure ig the best answer
and then over on Page 2934, "when a human life ig at stake and

when the Jury must have information-prejudicial to the question

fied in Furman, "

Now, if you look at the discussion of bifurcated trials in

this opinion you will notjice that the Supreme court walks around
its earlier Crampton and HcGauthaldecision without even Citing
- it, as thdugh it were a hot potato. Frankly, as an opponent

of the death pPenalty who will,_and‘I will be candig with yoy,

I will challenge anything that emerges in this Legislature, 7
will tell you that.I will be delighted to have you pass a
unitary trial procedure, I think the Supreme Court of the
Unitéd States would knock it out, I admit that it hasp't saig
80 and if you want to be sucked into that vacuum, be my guest,
But, the-court pretty much laid it on the line that it doesn't
like a unitary Procedure and I agree that I'm not sure a tri-
furcated procedure is good either, 1 think bifurcated is
pProbably where you end UpP. Now on appellate review I alse
disagree with Mr, James. 1f You look at -- and again I would
like to refer You to the specific Pageg of the Supreme Court
decision. 1If You look at Proffitt V. Florida, 96 Supreme Court
Reporter, page 2966. The United States Supreme Court describes

the Florida Procedure, It Bays, "The Supreme Court of Florida
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1ike its Georgia counterpart considers its function to be in
reviewing death sentences to guarantee that the aggravating and
mitigating circumstances present in one case will reach a similar
result to that reachedaunder similar circumstances in another
case,” And, then if you lodk'at page 2969 of 96 Supreme Court
Reporter you will see that the Florida procedure is described
as follows, "Finally, the Florida.statute has a provision
designed to assure -— .that is appellate review -- that thJ death
penalty will not be 1mposed on a- capr;ciously selected group of
convicted defendants., The Florida Supreme Court reviews each
death sentence to insure that similar results are reached in
similar cases," So, Mr. James, I believe, is not correct. He
is correct in saying that the Georgia statute was the only one
that required the court to engage in this klnd of review but the
implication that it was the only procedure of the three that had
that kind of revrew is wrong. The Florida Supreme Court by
judicial construction hed it as well.

‘Now, in Texas we are much less clear as to what the form
of review in the Texas statute was, However, I know that the
Supreme Court of the United States in describing the Texas
statute said that the Texas statute provided prompt judicial
review of the sentencing decision, In accord with statewide --
the sentencing decision =-- not.simple the review of the guilt
determinaticn —- in accord with statewide jurisdiction as a
means to promote the even handed, rational and consistent
imposition of death sentences under law. Which again implies
a review for proportionality. Again, I think it would be a
serious mxstake to suspect that you will get a constitutional

statute that does not provide for a review by the California
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Supreme Court of the proportionality of death sentences imposed
in individual cases. Every procedure that the United States
Supreme Court has sustained has had it and in Arkanasas we didn't
have it -- the Supreme Court of the United States has sent that
case back for reconsideration by the Arkansas Supreme Court
which had applied Gregg to sustain its statﬁte.

CHAIRMAN MADDY: Mr. Halvonik, how about your thoughts.

PAUL HALVONIK: I think Mr. James answered his own remarks
remarkably becéuse it made it seem so comprehensible, and then I
notice some confusion on the Committee and then we get into
specifics and it doesn't seem all that comprehensible. Aand, it
really isn't. I'm not able to predict very well where that
U. S. Supreme Court is going. Professor Amsterdam said they
stepped around the McGautha decision. Well, in McGautha they
held that the Constituion requires standards or guidelines in
order to impose a death penalty. And, in these decisions, in
a footnote, they said they are hot really bverruling that
because that was a fourteenth amendment standard's decision
and this is an eighth amendment standard's decision. It is
a good thing that in their rationalization after the fact
that it didn't really kill Mr. McGautha.

But, that is just abbut'where the.U. 8. Supreme Court is.
I wouldn't ignore anything in these decisions that they say
they,like.‘ They don't seem to be saying that just casually,
and each member of that court's confusion about what is
iimportant ought to be important to you. You might, with your
staff, and as you are reviewing these bills as they come back,
lock at Mr. Justice White's decision. Because, Justice White as

I read him makes it clear that he is not saying any of these
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statutes are necessarily constitutional even though he is upholding
them. He is s;fing that in the past the wéy discretion worked it
worked in a way that was totally at odds with the Constitution.
and that discretion.WOrked to kill certain kinds of people and
let other kinds of people off. And, they permitted juries to
use standards that were not articulated, but were constitutionally
impermissible, resulting in a lot of blacks getting killed, poor
people —- that sort of_thing.'.The wealthy people who would lie
in wait to kill theif wife or might torture their wife to death
they weren't getting the death penalty. Something was wrong.
one did have the impression then that mandatory death sentences
were all there were, Now, the U. S._Supreme COurt said no to
that and some sort of discretion comes back in. But, White in
his opinions says well I haven't seen how this kind of discretion
works yet. You know he is going to wait to see where the sun
comes up. That is what he is telling you. If you provide a
systém in which as I suspect you cannot help but provide, one
where the sun is going to come up again, Mr. Justice White has
told ybu he is going to reverse his role. If you are trying to
‘fashion a statute consistent with those rather confusing decisions
of last July, I think it, well, indiscreet, to ignore any factor
that any Justice of that Supreﬁe Court said influenced his final
judgement —- that the statute was indeed constitutional.

JAMES: I certainly don't want tovleave the impression that
I am asking you to accept Professor Amsterdam's invitatioh to
adopt a unitary trial -- a single trial, I merely pointed out
that the Un%ted States Supreme Court did not say that a bifurcated
trial was constitutionally required. It did refer to the three

statutes that were before them provided for it. It pointed out

|D3-



that this was the preferable method. It also pointed out that
the American Law Institute under thier Model Penal Code has
suggested this as the best procedure., And, I think that a
procedure which would provide for three phases would also be
constitutional.

I certainly want to stress the fact that there is only one
statute here that required -- the statute itself —- that the
appelléte court hold a proportionality hearing on review.

There were two statutes that did not provide for it and in effect
the appellate court, the Supreme Court of Florida and the Court
of Criminél Appeals did review for the proportionality on the
appeal. I think that is something we can consider.

SONDHEIM: To get back to what I was trying to nail down
before, namely, instead of using words uhitary, bifurcated,
trifurcated, I think we ought to consider what they really mean.
As far as unitary trail is concerned, while I agree that it
was left open I would certainly concur in Professor Amsterdam's
view that you afe_just begging for constitutional problems if
you buy that. It is possible, but frankly you create more
problems that in my opinion it is worth, because when you get
down to what it is worth just consider what you are doing. You
have one trial, you are teliing a jury now, £ind out whether this
man is gﬁilty; find out whether there are aggravating circum-
stances and then end up trying to decide penalty. You are opening
the'door, it seems to me, for all sorts of compromise instead
of trying to get a verdict on what eaéh of the issues in the case

ought to be. aAnd, then when they are all done, and now they have
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decided, for example, after agonizing over it, imposed
the death penalty, now you tell them, now you are going to
decide whether this man is insane because you still have to
take care of the insanity issue. It just wouldn't make any
sense to go that_way.‘ So, tets get down to what I think
perhaps are the two choices in this area -- the bifurcated and
trifurcated., I don't like to use those terms because we have

to understand what is meant by them. As I view the quote:
"bifurcated tfial" as_distingﬁished-from the trifurcated trial,
the trifurcated-ﬁogld be most closest to Texas because what
happened there was this, and I would like to quote the Supreme
court because I think it is important to understand what it
means when you have a bifurcated trial. what you“a;é doing in
essence is you are saying, now look, you are guilty or innocent.
Then YDﬁ-go ahead and all of these péople who are guilty of
murder are now possible persons who will be subjected, perhaps,
to a penalty trail., But, that is not. the way it was in Texas
and this is what the Supreme Court said about the Texas system.
Because in Texas you went ahead first and you considered the
guilf together with whether this person had committed a type

‘of murder which qualified for the_special circumstances of
Pexas. In other words, it narrowed the number of people who .
would be subjected to the pepalfy,trial and this is what the

U. S. Supreme Court said abouf that. So far as consideraﬁion
of aggravating circumstances is concerned therefore one principle
difference between Texas and.the other two states is that the
death penalty is an available sentencing option even potentially
for a smaller class of murderers in Texas. That is the net
result of the trifurcated trial. You are reducing the number
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of people who have to go through the penalty phase of . the case,
That is one consideration that I think you should have. Another
cons:Lderat:Lon is by mixing up a number ©of these :Lssues you are

in effect opening up the door to compromises on all sorts of
things and it seems to me in our system we ought to have juries
deéide yeé Or no on some of these issues up to the point of
penalty. At the time of the penalty I agree with Mr, Overland
and that is when you get to this issue of hbw the penalty should
be determined it is difficult at least for me to conceptualize
the weighing process that is apparently envisioned both in the
Florida statute and in the Model Penal Code. I would suggest

one might look at the Georgia statute which -- for that part of
the trial -~ which‘in essenée says here is the evidence to the
jury and tells the jury then to pick the particular penalty and
does not say anything about weighing one againt the other because
I really -- whenever I think of weighing I think of a scale and
like Mr. Overland I have diffiCuity putting age on the cne side
and whether it be old or young for that matter -- another factor
such as the elements of the crime, the background of the defendant.

CHAIRMAN MADDY: Do you think it is necessary in a statute

then to specify the factors of mitigation that a jury must consider?

SONDHEIM: No.

CHAIRMAN MADDY: Or can we just be very broad?

SONDHEIM: I am saying that as one aiternative is to specify.
That is the way Florida went, and that is the way the Model Penal
Code goes. Another possibility is to do what they did in Georgia
and Texas and that is to permit the jury to hear all of the cir-
cumstancgs relevant to to penalty and in essence as I think
Professor Amsterdam pointed out ﬁbout Texas, just open it up, let
the jury hear the evidence presented and then let the jury choose
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without specifying in the statute, these are the only items you
can consider. »

CHAIRMAN MADDY: In other words you think we probably would
be more susceptible to challenge if we try to specify certain
factors or if we said not limited to, put consider the following,
or however you want to wordiit?

SONDHEIM: Both'are options are availdble to you. I think
jt is a matter of pplicy. I pérsona}ly know how T would choose,
put you know that is your decision not mine. I can just tell you
- as a lawyer either system is defensible and as I understand it
has been upheld by'the United States Supreme Court.

CHAIRMAN MADDY3 would others agree? professor Amsterdam
and then Assemblyman Knox.

AMSTERDAM: I disagree thgt'either has been upheld by the
Supreme Court. 1 believe that it is true that you are free to
either define mitigating circumstances or to jeave them unde-
fined. provided that you have a broad enough rostrum. Tﬁat is
you couldn't have #imply one mitigating circumstance —- the
defendant is eighteen years or under. It is pretty clear that
wouldn't pass-. put, you are free if you have a broad
enough range to define or leave them undefined. I do not agree
that you are free to leave aggravating circumstances undefined.
The Supreme Court has not sustained any gtatute in which aggra-=
vating circumstances Qere left undefined.
| 1 think that the approach which defines exclusively and
exhaqsﬁively your aggravating circumstances and then gives a
1ist of mitigating circumstances which however is open ended,
these and anything else is most likely to withstand constitutional
challerige. That would be my agsessment.
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CHAIRMAN MADDY: You tend to agree with Mr. Overland then
that if a jury wants to grant mercy they can do so for almost
any reason?

AMSTERDAM: I would quite agree with everyone else as to
the ultimate result that will happen. The jury does sit down
and puts this all in a pool. What I really think you are
doing is designing a statute for constitutiomality more than for
effect. The jury is going to do that under any of these pro-

cedures. But I think it is more likely to be constitutional ~--

CHAIRMAN MADDY: That may be what we do anyway.

ASSEMBLYMAN KNOX: I am intrigued with a trial particularly
with the open ended list. Because you could get the character of
the victim in the evidence, there is no question about that, as
well as the character of the accused. You would have ability to
ask almost any question on almost any subject and get all of this
before the jury in one grand, 'fantasma gloria’' of serialized
troubles of everybody and then the jury would come up with a
simple form of country justice and allow them to live or die or
go free or whatever. 1Is that what is being proposed?

CHAIRMAN MADDY: We were asking the question, Mr. Knox,
whether or not it was necessary in terms of drafting a statute
whether or not we should specify certain mitigatiop factors.

ASSEMBLYMAN KNOX: I understand that, but as I understand
the answer to that question, that it is being suggested that
we either not specify and simple say evidence of mitigation
with and/or aggra&ation whichvleaVes it totally open ended or
we are saying, as Professor Amsterdam suggests, that for
the guidance of the jury and the court instructions we give a
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1ist of whatever we can think of, but then make it open, just
not limitgd to those items and you can go into anything else
if you can convince the judge that on some basis --

CHAIRMAN MADbY: You can correct me if he is wrong, but
I think the Piofessor is saying that the aggravation must be
specific, and not open -ended. Thé mitigation can be specific
but it also must be open ended at some point. Am I correct,
Professor? )

AMSTERDAM: That is correct.

ASSEMBLYMAN GOGGIN: And, this takes place after a decision
as to guilt or innocense?

ASSEMBLYMAN KNOX: Not necessarily as I understand it. It
could be both ways. You could just throw the whole thing, the
whole case in front of a jury. characters of the people involved
you know whether or not the defendant had a mother and all of that
sort of thing and then all of the evidence of the alleged crime
and then the jury kind of goes into a room and figures out what
thé right thing to do is. That is as I understand what the
proposal is.

CHAIRMAN MADDY: Mr. James, please respond to Mr. Knox.

JAMES: Well, I'm not responding to Mr. Knox, Mr. Chairman,
I am sort of responding to Professor Amsterdam. I think if you
examine the Texas statute you will find that Texas didn't provide
for any enumerated aggravaﬁing or mitigating circumstances. Texas
in effect limited the categories of first degree murder for which
the death penalty could be imposed and named five specific capital
murder types. And, when the defendant was found guilty of that
then you had the second hearing at which the jury had to answer
affirmatively these three questions and at that time the Texas
court had interpreted at least one of the questions to permit the
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introduction of any mitigating factors, any character and background
of the defendant that might be relevant to the sentencing authority
and the Uni.ted States Supreme Court upheld that statute,

AMSTERDAM: Technically, I believe that wrong. Again, the
question to which Mr.'Jamés refers isn't in the aggravating cir-
cumstance, The Texas procedure, I think,has been accurately
described as one in which the jury first decided both guilt and
the aggravating circumstance within one of the categories, so—-
‘called capital murder. I think that is right, that is done at
one stage. The second stage which is tantamount to a finding og
aggravating and mitigating circumstances is that the Texas jury
had to answer three questions. Number one, was the act to kill
known to the defendant or reasonably should have been known to
result in death. Number two, was the defendant in effect a likely
recidivist in the demehsion of violence, that is, was he a continu-
iné danger to the community, and number three, was there provoca-
tion. Now that is the aggra&ating circumstance procedure. Yes,
or not to that, is ;ggravétiﬁé circumstance. Now, in interpreting
those, the Texas court alsoc read in mitigating circumstances, by
saying that, well relevant to those considerations, are the defendant's
good record, and that sort of thing, but I quite disagree that the
court has ever sﬁstained a statute which did not identify aggrava-
ting circumstances. So, as to say that out of the total pool of
those eligible for the death penalty specific factual findings
have to be made, that the person =- within that class is some-
body special -- a person is bad, but special, that the case is
especially aggravated before the death penalty can be applied.

That existed in every procedure the United States Supreme Court
has sustained, Every one.

HALVONIK: I agree with what Professor Amsterdam has said but
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I also agree that on the mitigation side that is not much of a
guideline you get out of Texas. But, I emphasize again that
the court seems to be saying let's see how this works, and I
don't think thaﬁ you could assume, that you could adopt a
statute necessérily like Texas and get it sustained by the
U. S. Supreme Court.-

In all of this, one has the impression that there was a
lot of log rolling going on and they are not consistent ppinions.
ihey seem to’say tha£ they like bifurcated trials, they like

a reviewing court to be able to compare the cases proportionately,.

that there has to be an opportunity for the introduction into
evidence of mitigating circumstances, there must be some room for
discretion and if discretion should once again show that the poor
and those in minority groups are discriminated against they are
going to knock it down again, It is very hard to tell you pre-
cisely what they did, but it is my hope that you are not going
pass a statute at all, but if you ignore any of the factors in
any of those decisions that they like you are taking a big chance.
SONDHEIM: To answer your question, Mr. Knox, while I can't
tell you what the law may be the Supreme Court does envision,
it seems to me, the sort of circumstance that you have indicated.
In the Texas case they have a footnoté in which they say,LThis
might be construed to allow the jury to consider circumstances
which though not sufficient as a defense to the crime itself
might nevertheless have enough mitigating force to avoid the
death penalty -- a claim for example, that a woman wha hired an
assassin to kill her husband was driven to it by his continued
cruelty to her.® We cannot, howevef, construe that the stuatute,
that powerﬁis reserved for the Texas courts. It seems to me
that the United State Supreme Court had envisioned the possibility
-34~
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for Texas to have this sort of hrogd open ended system that you
had, I thiﬁk. alluded to in youk question.

ASSEMBLYMAN KNOX: I was sort of intrigued by Mr. Halvonik's
thought that i thought he was expressing to us that what is con-
stitutional in Texhs may not,be constitutidnal'in California. I
remenber from law school that Texas has the longest cooling off
period for manslaughter as I recall of'any state in the union.
That is, you can shoot sémeboéy with your Colt 45 in the
burst of passion, but the pro&ocatién may have occured two days
earlier or something and you juét hadn't cooled off yet. If
you shoot the meanest man in town in Texas I guess that can be
used as mitigation. Now, maybe we should adopt that for California
law, tod. I don't know. But, I think if you gef into character
of the victim then we just finished the Robbins Rape Evidence Act,
as I recall several years ago, which makes it very clear you
can't go into the character of the victim in rape, but you can
for murder. That is kind of interesting. I.don't know. The
cycle of the law intrigues me.

CHAIRMAN MADDY: That is why you are a Member of this
Committee. .That intergét that you have in this whole subject.

HALVONIK: I just waht.to respond to the quote Mr. Sondheim
put forth. Wwhat hé quoted Iéd me to the opposite notion that
they are ﬁaiting tb see how Texas glosses it. What Texas is
going to say -- is good mitigation or bad. How those courts
construe that statute. I don't think that you can magically
say, here we are going to take these words and put them in and
they are going to work. They seem to be leaving a lot of room
to see how those courts in those states develop their standards..
I don't see how you can predict it, but one thing I think that
you can predict is that you just can't leave it toé open ended.
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AMSTERDAM: 1 would like to underline Mr. Halvonik's point,
wth several observations. Number one, the decisions in the
United States Supreme Court in Gredqq and P;o:fitt say ;ery
plainly we sustain these statutes on their faco. We can't
say that on their faco they are unconotitutional. The court
went out of its way to do tha;,reserving, f think, the question
whéthér if when they were applied they were not applied fairly
and even-handedly and ‘'where the pattern built up of arbitrary
enforcement the court was leaving it ‘open in the future,

The second point I want to make is that the court - althou;h in
a strange manner -- reaffirmed this lately,
you may have read about it in the newspapers in front of the
United States Supreme Court the case Gordner vS.
Florida, several months ago, in which Mr. Justice Stewart was
widely reported as having said from the bench, and he did indeed,
"well, look, when we sustained this statute we thought that this
was an open, fair process. Now we get a case up here in which
the defendant appears to have been sentenced to death on the
basis of an undisclosed presentencing report. If we are going
to get that kind of thing we may just chahge our votes and have
to knock that statute down what he was saying, I think, was
reinforcing Mr. Halvonik's point, that it is one thing to get
a statute which will pass muster on its face.

1t is another thing to get a statute which will stay
constitutional in its application. 1T think this Committee both
wahts a statute which will be fairly even-handedly and non-
arbitratily administered because the contrary is’bad. Discrimina-
tion is bad whether it is constitutional or not it is bad.
And this Commlttee ought not countenance. Besides that if you

have a statute that doesn't have adequate safeguards you run the
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risk of even though it is sustained on its face it is going to

be knocked out as applied. So, I agree with Mr. Halvonik that all
of the safeguards you can built in, judicial review by the trial
judge after the jury sentencing of the jury sentencing decision.
Appellate review -- I would strongly urge the procedure that the
Georgia statute used which was to have reports filed in every case,
And, I would have reports filed not in cases in which the death
sentence was imposed, but in case it was papered as a capital
case., A report filed on the facts and circumstances of that case
to Q? kept in a safe or repository with a judicial conference of
eventually filed with the Supreme Court of California so that
comparison review_ﬁy the California Supreme Courf wouid be
possible. You do all of those things, you will not only make a
statute more fair in its administration, but in the long run
increase the chances it will be held constitutional. I am not
suggesting for one moment that you‘have to have such a reporting
requiremént in order to pass muster on its face. I would bet

Mr. James will quickly say that only one of the three states has
such a reguirement, and I agree, only one did, but I am going to
say, also, that the only thing that was done in those three cases
was to sustain these statutes on their faces. And, if six months
or ten months or two years or three years later a pattern of
discriminatory enforcement emerges the Supreme Court has clearly
left it open, as Mr. Halvonik s#ys. to strike those statutes down.
If you want a constitutional statute I would suggest that the
Committee better be very careful about procedures that will prevent
arbitrariness in fact and ana/;gocedures one, judicial review at
both levels, trial and appellate level, reporting requirements

and that sort of thing are vital if you want to not only get a
constitutional statute but keep it constitutional.
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GOGGIN: I would like the witnesses to respond on
the issue of arbitrariness. cafriciousness and discrimination
against indigent defendants that if we required

n the death penalfy bill certain‘standarda for representation
of indigents in capital cases whether that would substantially
help in dealing with the constitutionality question in those
areas. Specifically, for example, requiring that you have an
attorney with five years criminal éxperience. that adequate
investigative procedures and people for the defense be supplied
to the defendant, and so on. Does that type of standard fér
representation being in the_statute help againat the challenge
of unconstitutionality? '

HALVONIK: I think it is possible that it woula affect the
result. I certainly think -- I don't think it is probably the
province of the Legislature to say somebody has to have so
many years of experience or not. I have certainly seen lawyers
with a lot of experience I wouldn't want handling my life before
a jury and some with a lot less who I would feel‘a little more
secure with., And, I suppose that is ultimately a question
really for the bar to décide -- whether it has to be
somebody who is certified to that sort of thing. I think as
far as making sure that the person who is on trial has resources,
adequate investigatory'reaour&es and that sort of thing is
very import#nt, but I must say that ultimately I think it is a
will-'o-the-wisp. The death penalty is always going to be
imposed in a discriminatory mahner. Because whaé really goes on
in the human mind is a drawing of a line and deciding that some-
body is not. within the class of humans otherwise the§ wouldn't be
killing them. They are somehow beyond the pale and that means
they are going to be sort of out of it, probably physically
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Tepulsive, not too smart, you know, maybe a group that most of

us don’t belong to, very rarely somebody who has a college degree,
not very many articulate people, Not many of usg sitting here
really are in dangeq of getting killed by that death Penalty,
hardly by anythggg"gg_dp._bututhe~way death penaltieg are ulti-

== let's let the other states waste their resources on

- the
this thing and let's not get back into/slaughter here. Let'sg

Penalty. And, we would have wasted alot of energy in this gtate
for nothing.
CHAIRMAN MADDY: Does anyone else care to answer Mr. Goggin's

question?

the bill. Number one,'atmospherically, any court jisg more sensitive
and receptive to a constitutional claim of some Poor guy who got

shafted in the Process of trial, And if you can

United States hag said is that a defendant has to have an opportyu-
nity to present mitigating circumstances, Now, it ig true that

the context in which thev said that ig jip knocking down statutes
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that provided a mandatory death penalty with no mitigating cir-
curstances at all. But a defendant is equally deprived of the
.opportunity4to provide mitigating circumstances if he hasn't had
the resoﬁrees to bring in the evidence of them. And, if for
example, a defendant with means could employ a ‘shrink' to

come in and testify at great length about how he fell on his

head when he was a child and how he had a mother and all of these
other things and thereby avoid the death penalty. Now, I wouldn't
mind if this Committee saw fit to limit the death penalty only
to those who did not have a mother. In any event, if you allow
a défendant without means adequate resources so that a poor
defendant can come in with the same defenses, same opportunity
of proving mitigating circumstances I think he goes immediately
and directly to the question whether or not the statute allows
fair consideration of mitigating cifcumstances. I think it
would increase the likelihood that the bill would be consti-
tutional if you provide adequate means to make a defense. I
also think it is desirable because I thinknif this Committee

and this Legislature is going to kill people it darn well ought
to give them a fair trial before they do.

éHAIRMAN MADDY: Do any of you think what we have in the
Code -- Section 190.2 which is the listing of épecial circum-
stances ~- any constitutional defeéts that you can see? Should
it be more limited or could it be broader?

ASSEMBLYMAN ALATORRE: Or whether they should have categories
at all?

OVERLAND: With respect to that list -- as far as the consti-
tutional questiqp'is concerned -~ I am sure that that list would
be constitutionél in as much as it narrows down the categories
of eligibile candidates for the death penalty. However, as a
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practical matter there are several problems with that list, Three
of them come to mind » Number one, the killing of
a witness is listed in 190.2.. I think that is subject to abuse,
I know that in Los Angeles County and in some of the other counties
Prosecutors have been fillng that type of special circumstances.
Any killing where the -- any robbery where the 1ndividua1 is killed
or any rape -- on the theory that the victim was a witness to the
crime itself which the defendant committed, thereby he was a
witness to that particular crime and was killed. I think that
particular part should be reconsidered and perhaps redrawn on
2 more narrow basis.

The second one is the multiple murder theory, Traditionally,
I think the type cf defendant that did not receive the death
penalty -- when I say traditionally I mean prior to the enactment
of the special circumstances statute was the arson murder. The
individual who sets a fire =~ twenty or thirty People are killed.
That is pPrecisely the type of individual that‘covered by the
multiple murder section. I think certainly it is a little bit
incongruent that an individual who places a bomb at the Los
Angeles Airport and kills three pecple is eligible for the death
bPenalty whereas if he Places a bomb and kills only one person he
is not eligible, which is the effect of that multiple murder --
those two are the ones that come to mind. There is ancther one
== I made a note here someplace. |

SONDHEIM: To follow up with what Mr. Overland has said with
regard to the killing of a witness. There is some ambiguity in
the law, as a matter of fact, there has been an aprellate court
decision which was later taken over by the Supreme Court so it
isn't the law, but nevertheless, I think perhaps the Committee
could have one of its consultants look in this area. I will give
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you the name of the case and citation. It is called People vs.
Bratton - 54 cal App.drd 536. I think that pretty well points
out the problem wiﬁh that patticulat issue. With regard to the
multiple killing, again, this has been the subject of some

litigation -- there is a case called People vs. Superior Court

(Brodie) in 48 cal 3rd at 195 that points up thét_issue. And,

there are a couple other aspects of this, and I want to make
it clear that what I am suggesting are not constitutional
defects, but you might say some clean up legislation is required
in this area if you do keep the special circumstances that now
exist in the law. Another problem is that in Section 209 you
can end up with a death penalty without ---just based on the

| kidnapping itself and at least I think an qveriap between that
and 190.2 and that really ought to be clarified. I don't think
it was the intent, at least I hope not in my own view, of the
Legisléture originally to just make it on a 209 that you needed
the 190.2, but nevertheless it is there in the law and it ought
to be cleaned up. The final £hing is again something out of

this Bratton case and that is whether or not the prosecution

should present evidence at the preliminary hearing of the special

circumstances. That isn't really clear from the law and I think

that might be an area the Legislature might indicate its intent .
I _

/would mention a couple of other things. I think if you are going

to work in this area you ought to clean up some of the other

possible death penalty sections that are involved. You have those

relating to subordination of perjury, treason, killing by a life

prisoner and train wrecking - there are a number of other sections

that ought to all be integrated, which really wasn't done.

As far as” expanding it or contracting it I think there are

other questions that you can consider, for example, peace officers
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given a certain definition for purposes of the death penalty.

It doesn't include other people who otherwise are peace officers.
Does that make any sense? These are areas I would suggest you
look into. | ‘

OVERLAND: The third one I was thinking of was is the murder
for hire section. I think there is ambiguity in the statute as
to whefher or not it applies to the person who does the hiring
or the person who is being hired. It has been the subject of
some litigation,

JAMES: I agree with Mr. Sondheim in his observations
and the citations that he has given to the Committee. Obviously
the intent in drafting the special.circumstances was to include
the most heinous type crimes. If people committed outlandish
murders and perhaps you may want to see if there are others that
were omitted at the time that this bill was first drafted. The
old 190.2 and perhaps such murders which would include torture
murders might be included. As Mr. Sondheim said there are other
sections that probably should be integrated into a bill that
deal with the death pénalty, He has mentioned treason, Penal
Code Section 37, the perjury that results in the execution of
innocent persons, 128, train wrecking, 219, He has mentioned
the kidnapping Section 209, and of course 4500 which deals with
killing by a life termer of a non inmate. There should be also
added 12310 which deals with the firing of an incendiary device,
the bombers. Military and Veterans Code Section 1672 has provision
regarding the death penalty for someone who is engaged in gabotage.
These should be integrated into, perhaps, a comprehensive bill
covering this. |

HALGONIK: I really think you ought to get that perjury in
there that results in the execution of an innocent witness and

presupposes you are executing innocent people which I suppose ig
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probably the truth,

AMSTERDAM: Let me also respond to the chairman'l question
and disagree with some of the othersMembers of this eminent panel
on whether the enumeration in 190.2 would be constitutional.

I would refine my answer to that by saying I think that the
approach taken in-190.2,—that is-the idea of enumerating categories
such that if you don't find one of those categories the death
penalty may never be imposed. That as it has rightly been pointed
out was the Texas approach. I think that general ap}roach is O.K.
The problem is that some of the categories are too broad. If
you take a look at the opinion of Greqq v. Georgia again I am
guoting from 96 Supreme Court Reporter, 2932, the Court rejects
the claim that the death penalty is disproportionate for crime,
but it says, "We are.concernéd here only with the imposition of
capital punishment, with a crime of murder, and when a life has
been taken deliberately by the offender." Now, think of the
elements of that. Murder, deliberate killing by the offender.
That is no accidental language. I think that is meant to reserve
the question of constitutionality -~ vicarious liability for
example -~ thé wheel man versus the trigger man., I think it is
meant to reserve the question of liability for non deliberate
killing. I think you ought to take a real hard look again at
190.2. Because, although, presence at the scene of the crime
is required for a number of those 190.2 categories. Intentional
killing is hot. For example, the multiple murder situation.

When a killing need not be deliberate and intentional for the
190.2.

Secondly, you ought to look at the question of -- under
190.2 -~ what‘on earth is meant by the key phrase or passage
in there -- the murder was intentional and was carried out --
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I'm sorry this is from OLa LIVesk —— werw —ommem =
present during the commission of the act causing death and directly
committed or physically aided in such act or acts in any of the
following circumstances. That is a key provision because it
gualifies most of the rest of the section.
1 am not sure that participation in the acts is equivalent
to the defendant personally committing the crime or murder

deliberately. Now, again, I want to say that the gregg decision

reserves the question and I

think you ought to look very carefully at those provisibns. I
am not prepared to say they are all constitutional. I think
they may not be. |

JAMES: I think the court was Jjust zeroing in on the actual
facts before thém in the Gregg case and in the cases before them
they all involve first degree murder in which the defendant had
peen found guilt of a killing dufing the perpetration of a felony.
And, it is indicated that it was not considering‘other crimes for
which the death penalty may be imposéd.

currently before the United States Supreme Court is a case
also from Georgia called Coker VvS. Ggeorgia in which the crime
js that of rape. Where a pérson was not deprived of life or the
victim was not dépriﬁéd of life and so the& are considering this
term -- at least a number df these issues tﬁat they left open in
Gregg. I think we don't have to concern Qurselves with some
of the language there. They were merely pointing out that in
Gregg this existed. They are not excluding as possibly unconsti-
tutional the imposition of the death penalty for some other crime

or under other circumstances.
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SIEROTY: Mr. James, do you feel the death penalty in
california should be applied for something other than homicide?

JAMES: Well, it hasn't been applied that I know of in
recent years, It was appliéd for 209 kidnapping where there was
great bodily injury and no death. At least in three instances.

It is prbvided for in the crime of treason. It has been tradi-
tionally and there isn't necessarily-a death involved there.
And in the statutes, two of them that I have mentioned here,
‘the death penalty was at the discretion of the jury where death
resulted or great bodily injury. |

HALVONIK: I think, Mr. Sieroty ask&d if you favored —-

JAMES: Oh, my personal view?

SIEROTY: Well, the Attorney General's point of view.

JAMES: I think we are in favor of the bill, one of the
bills before the Committee which provides for it in murder
cases only where a homicide resulted. -

SIﬁROTY: So the treason provision i§ no longer necessary,
the kidnapping provision --

JAMES: Well, I can't get too exercised. I don't know
of anylreported instance of a prosecution for treason in this
State.

SIEROTY: Do you think we should clean that up at the same
time? | | |

JAMES: That would be a consideration --

CHAIRMAN MADDY: I think that the bill that has been introduced
by Assemblyman McAlister on our side does attempt to deal with that
section if I'm not mistaken. It has just come into print. We will
try to get it to Members of the Committee. I want to reserve.some
of the opinions, Mr. Sieroty, to the day we actually have the
bills before us and to deal with the constitutional issues if we
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can.

ASSEMBLYMAN GOGGIN: We haven't addressed the issue that
concerns me the most which is what sorts of crimes may reasonably
be argued to be deterred by the death penalty. Now, clearly —-
arguably, at least. A killing of a kidnap victim to prevent that
person from testifying, that has been argued to be clearly in the
realm of adding some deterrents. Also, the killing of a prison
guard by a life termer. I think this Committee has to decide
if we are going to impose death what sorts of crimes is it that
are going to be efféctively deterred by death. Are we going to
discuss that at all.

CHATRMAN MADDY: I think that is the whole argument that we
are going to reserve when we actually have the bills, We were
discussing whether or not the special circumstances listed in
190.2 -- '

' is sufficiently limited under the decisions
to be constitutional rather than

deterrents versus something else -=

HALVONIK: I am not going to speak on the deterrents question,

I just wanted to say that the example you raised is an interesting

one -- whyayou'don‘t want to have a death penalty for kidnapping
on't :

because we/all know what the death penalty might deter. But, we

do know if you make it the death penalty for kidnapping you give

a lot of incentive to kill the victim. That is problem with making

it a death penalty to kidnap.

ASSEMBLYMAN GOGGIN: That is the arguments that I would like
to hear.

CHAIRMAN MADDY: No, I thought we would use the expertise of

these men to tell us what we could put into a statute. We will
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get down to the policy ‘question vhen we get the bills
before us. I am sure most of these men will be back.

ASSEMBLYMAN GOGGIN: Are we going to get witnesses to
address ﬁhat generally as well as specifically?

CHAIRMAN MADDY: We will probéhlv have more witnesses who
desire to testify.than you and I would like to see.
| ASSEMBLYMAN GOGGIN: I guess I know that. 1Is the chairmar
going to have a part in deciding who is going to testify?

CHRiRMAN MADDY: The Chairman is just the chairman. The
author of the bill, Assemblymanjnchliste:, ig in the back of
the room, Assemblyman McVittie and Antonovich were here,
Assemblyman Cordova. Those are all authors of death penalty lggislatiom
Senator Deukmejian, all authors of bills that are going to be
before this Committee. And, I am gsure Mr. aalvonik and
professor Amsterdam and Mr. overland and others who are opposed

—- and others I see in the audience that would be opposed to
the death penalty will come forth and testify. I don't really
have a campaign to bring witnesses before us because we are
getting enough without my help. If ybu have some, bring them
forth,

ASSEMBLYMAN NESTANDE: Might I suggest that at the termina-
tion of this meeting and as a result of this meeting that the
staff prepare a check off list of items that we have discussed
here so when we consider a death penalty bill we can see if the
elements/;gzz been discussed today are incérporated and how they
are incorporated in a bill that may before us.

CHAIRMAN MADDY: We will try to get th#t staff work done
for you. We are not necessarily ready to quit. I know that
one or two of the witnesses have to catch planes so we will
probably go on for another thirty minutes.
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SIEROTY: One of the witnesses made some reference to the
special circumstances relating to the killing by a‘paid killer
" and the question, I think that was raised, was whether the death
Penalty could be imposed on both fﬁe person who paid and the
pPerson who does the killing. Is there a question in the law,
in the california statute'rightlnow, with regards to that?

Will you expand on that a little bit for me, please,

OVERLAND: I don't have the bill before me --

SIEROTY: Are there some cases on this?

OVERLAND: No, there are no cases on it, although I was
personally involved in avcase that was argued in the Superior
Court.

I think if you look, Mr. Sieroty, at 190.2 subdivision (a)
it defines a murder for hire and the words there are, "The murder
was intentional - and was carried out pursuant to an agreement
with the éefendant." It uses the word defendant. Then the
second paragraph says, "An agreement as used in this subdivision
means an agreemenﬁ by the person who committed the murder to
accept a valuable consideration.‘ The person who committed the
murder there -- the language is different from'the language
defendant., So, it seems to indicate that the person who committed
the murder is not the defendant, Secondly, I think that that
subdivision (a) - is the only instance in
‘190.2 where the death penalty pursuant to that statute could
be imposed on somebody who -~ had not personally committed
the act that caused the death, which is in subdivision (b). So,
it seems to be directed at the hirer, that is, the person who hires
somebody else to kill the victim. and is not present at the time
of the act whichﬁcaused the death, was committed, and is not the
ohe who personally committed the act.
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SIEROTY: Doesn't subdivision (b) require the defendant to
personally comm;t the act?

OVERLAND: That is right, but subdivision (a) is xndependent
of subdivision (b).

SIEROTY: It doesn't have to be both of those? Either (a)
or (b)?

OVERLAND: That is correct.

JAMES: Prior to the Rockwell opinion -- at leact_the number
of cases 1nv01ving hired killings and each instance that I reviewed
the killer and the hirer were both given the death sentence. In
fact, in one that ;rose~1n Yolo County there was a middle man
between the hirer and the actual killer.-and all three of them
had the death penalty imposed.

OVERLAND: No, I think, Mr. James, that -- I am not familiar
with those cases, but the killer may have had the sentence imposed
pursuant to subdivision (b) or some other special circumstance
other than the circumstance described in subdivision (a).

JAMES: It is my understandxng ‘it was not under subdlv1310n (a).

HAIVONIK: In any event the State Supreme Court never had an
opportunity to pass on it because it was dropped.

CHAIRMAN MADDY: I want to go back to a question that was
touched on by Professor Amsterdam in his opcning statement. The
first paragraph of the Rcckwell decision essentially begins by
saying that the petition raises none of the issues that were

considered by this court in People vs. anderson related to whether

capital punishment violates Article I, Section 17 of the california
Constitution and he said, "We do not have before us", including that
paragraph, "Whether the question of capital punishment is cruel and

unusual puﬁishment per se". Do any of you believe that the calif-
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ornia Supreme Court can jnvalidate a death penalty statute pasea
upon the california constitution? 1In light of Article I, Section
27, which was the Initiative, pProposition 17.

HALVONIK: I believe jt. 1T believe it is very guestionable
whether Proposition 17 is constitutional, yes.

AMSTERDAM: That is something that xind of predates the
Legislature and everybody else. I think it is certainly
cause for questioning concern, but I don't think there is
anything to be done about it.

CHAIRMAN MADDY: We probably can't, but perhaps some of us
on the Committee would like to have your opinion, anyway, just
for our own consideration. _

JAMES: For one, I am-firmly of the opinionvthat the Propo-
sition was constitutional, and that Article I, gection 27 will
meet all of the requirements of the State constitution. And,

1 see no impedimenﬁ as far as the United States Supreme Court is
concerned or the United States constitution. This was some-
thing drafted and presénted to the people and by Initiative

the people amended the constitution.

ASSEMBL&MAN ALATORRE: That is not answering the question
—— pecause the people voted for something, we have seen things
that even the Legislature has voted for that have in fact been
unconstitutional. By your gtatement here that the pecple voted
and knew really what they were voting for, and they knew that
they were voting.for something that was constitutional is not
really true.

JAMES: Well, they amended by their vote the constitution
of the, State. rThat is something different than what the Legis-

lature —-=
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ASSEMBLYMAN ALATORRE$ nuﬁ. ‘does that mean that that is in
fact constitutional, whatever they amended?

JAMES: It certainly_wnuld govern the basic law of the State.
Now, whether it uould_infringé iny provision of the United States
constitution would be determined by the United States Supreme
Court. |

ASSEMBLYMAN ALATORRE: I am not a lawyer and I stipulate that
right from the beginninéﬂ but what you are saying is fhat because it
‘Article and the Initiative was in fact what they voted for
and was put into the constitution mSkel.it constitutional. It
may be included in the Constitution but then when it goes to
the court it might be a totally different thing.

JAMES: Well, this is, of course, a basic fundamental docu-
ment upon which our government is formed and it can be amended
by the provision in the State Constitution by an In;tiative
measure and the power in the people to gxercise the Initiative,
It was exercised back in November of 1972. ’

ASSEMBLYMAN ALATORRE: Fine, let us stipulate that it was
exercised, but that gtill doesn't make it constitutional.

 HALVONIK: Mr. Alatorre, I think you are correct. You can

amend the california constitution different ways and there are
certain things that you cannot amend by Initiative, and that is
the dispute that revolves around Proposition 17. one .of them,
whether that was the sort of thing you can amend by Initiative.
I think Professor amsterdam is right. You get very involved in
the technicalities of separation of powers and whether a power
was taken away from one branch and given to another and if so
and if that was done it would be unconstitutional. All of that
is what the court did not resolve and what the court said speci-
fically it was not resolving in Rockwell. I think the ultimate
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question, whether to say you can -- when you pass -— let's say
that you should pass 2 bill, I hope you don't, but let's say you
do, and let's say it can even pass muster before the U. S. Supreme
Court. It needn't necessarily pass muster before the State
Supreme Court. There still is a State Constitutional issue that
submerged there and has been for a number of years and has never
yet been addressed by the court.

AMSTERDAM: There are several issues in fact and they are
very complicated,including the question, for example, of whether --

the people
Mr. James described particularly -- as voting,/knowing what they
were voting for. One of the very issues presented that Mr.
Halvonik refers to is that the Tnitiative was miscaptioned by
the Attorney General. That the petition which was circulated
did not even state the california Supreme Court review,
| That is one of the major issues in it.

1 think this Committee would be_getting intb a thorn bush
if it went into all_of those'questiong,with all due respect,
Mr. Chairman, I think it would be relevant and important if the
Legislature could do something about them, but I think it is
out of -- |

CHAIRMAN MADDY: It probably falls in the realm of the area
that there may be some Members who are like Mr, Halvonik who gaid
that we ought to go slow in california and let the other states
battle it out with the United States Supreme Court. There may be
some Members who feel that if the State Supreme Court is going to
strike down whatever we propose 2as being unconstitutional because
it is cruel and unusual per se Or whatever reason they may feel
we shouldn't go through the exercise at all.

AMSTERDAM: For that purpose I think it is very important
to negate any notion of urgency legislation here, whiffling
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this thing through, begause it is going to have to undergo
attack in the United States Supreme Court, the: cagiforqia Supreme
Court. It is goinq to be a long, long, long process. And, there
are very serious grounds for attack under the California Consti-
tution. ‘ | .

| CHAIRMAN MADDY: I think to be realistic about the urgency
clause, the urgency clguse presents the question of whether you
need 54 votes or 41 votes and in view of the Governor's statement
that hq would veto,'you.may hAVe a political reason for an urgency
clause as much as a'practical reason for an urgency clause. That
is just my own commentary.‘ Others may disagree.

HALVONIK: There is though in relation to that when you vote
on the urgency clause ) the Governor can then
veto it even though you have passed it with an urgency clause.

It seems to be a valid consideratién whether you are really passing
something that can take that sort of effect and will move that
quickly and whether you are feally doing something that can be
taken care of quickly. That is supposed to be one of your duties
as a Legislature to make the determination that there is that kind
of urgency. I thznk, also, and I just want to suggest that you
shouldn't consider the CAlifornxa Constitutional question. I
didn't come prepared to discuss them today, but you have all

taken oaths to uphold the State and federal Constitutions and

I think that at some point sur;ly your own views of what ﬁhe
Constitution is, whether you are a lawyer or not, have to be

taken into account when you vote. I would be very happy to return
another time if this Committee wants to address the issue of the
constitutionality under the State Constitution of any death penalty
bill, and also the general queétion of constitutionality as you

might perceive the eighth amendment, because it is your duty to
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construe it, too. I think all of those qnéstinqs are there.
I was just under the impression today we weren't going to discuss
them that much.

SONDHEIM: Let me just suggest that I am beginning to think
we are going to be caming back here to sit before the Legislative
Supreme Court and it seems to me that perhaps we_can't resolve it
here. I have seen the briefs in this case. |

HALVONIK: You can resolve it by not passing a bill,

SQNbHEIM: That merely says that the courts do not have an
opportunity to detefmina whether it is constitutional. But the
question whether it is or isn't constitutional is one rightfully
placed iﬁ the hands of tﬁe'couxt:_anacr-nut«aqparation of powers.
That is the role that they will play if and when a bill is enacted.
Just on the urgency clause — we speak of spee&ing justice and
Professor Amsterdam indicates it is going to take a long time,
well, if it is done on an urgency basis it goes into effect that
much sooner and it is before the State Supreme Court that much
earlier.

JAMES: I agree with Mr. Sondheim. I think the urgency clause
is important. I think these issues should be solved. This matter
was briefed in the first case thét was tried under the old death
penalty bill and the bill went into effect in January of 1974,
the case was tried and judgement entered in June of 1974, the
case was briefed during the course of the remainder of the year,
and it has not been scheduled for argument before the State Supreme
Court. It is a year and a half aincé the last brief was filed on
that case and it was never scheduled for arqument. So, I think
that if something is done now we will at least precipitate a
ruling on these issues that were briefed in that case, the
constitutionality of Proposition 17 and the effectiveness of

Article I, Section 27.
mESm
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CHATRMAN MADDY: We will consider that when we take the bills
up.

_ SONDBEIM: p < would 1ike to perhaps just highlight the issues
that you might conqider-without 3debating them one way or the
other., dJust to give you what I think are the issues for 2 drafts-
man in thié.area. some of them have been touched upon, some of
them.have not. |

1 think the first thing you ought to consider is how many
phases do you want in this particﬁiar type of death penalty legis-
jation if there is to be death penalty. We have debated that or
discussed it, I should say unitary, hifurcated, trifurcated. That
is an issue. |

Second issue relates to what types of special circumstances
should there be. jShduid you continue with the present list or
‘should you make some changea;

‘ghe third issue it seems to me relates then to the penalty
phase. what should / t2ggravat1ng and mitigating circumstances
be. Should you spell them out or are they to be undefined as
they were in Georgia and Texas. Then if you do come to some
conclusion on that then how are these factors to be uged. Are
they to be weighed, which Mr. 0ver1and touched upon earlier, or

s the jury pasically supposed to be told, now, you have heard
the evidence on both sides, come back and make a decision without
telling them to weigh one against the other.

Another issue in that regard is the burden of proof. Who
has the burden? shall there be no burden at all as it was in
Georgia? shall the proseéution have 2 purden? or, shall the
Jefendant have a certain burden? '

Then finally, who lhopld‘determine the penalty, the judge,

the jury or in a sense, both as was done in Florida where the
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- jury was advisorye.

And finally you have the question of review that was
,mentioned'by professor Amsterdam. You might want to consider
whether the trial judge should have the power to ieview a
jury's decision and finally whether an appellate court should
have the power to review and compare the particular imposition
of the death penalty against other cases, as well.

) ASSEMBLYMAN KNOX: I8 the method of putting people to death
legislative, also? Whether you gas them, hang them, shoot them,
or whatever?

SONDHEIM: Yes.

ASSEMBLYMAN KNOX: Well, I think you ought to add that in
the list of iséues. v

SONDHEIM: Yes. I would agree. .

HALVONIK: You might want to give the defendant his cpoice
as they do in some other states, for example. My gueSs/t;ezi were
some like boiling in oi], even if somebody came up with the notion
that it was a deterrent it prdbabiy wouldn't go over very well.

I just want to emphasize again -- I have been trying to
remark thoughout tht as you analyze these U. S. Supreme Court
decisions for those of you whose purpose is to come up with
what you hope is a constitutional law -- anything that that
U.S. Supreme mentioned that jt liked, any justice. If you want
to leaﬁe that out on tﬁe grounds that they were just talking at
that point or it wasn't the facts of the case. well, that will
be fine with me because I am going to need some arguments and
everyone of those you leave out of the bill ig one I am going
to have an argument for any client who is on death row and

putting an”urgency clause on and then leaving those things out
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strikes me as really kind of contradictory.

ASSEMBLYMAN MADDY: We took you out of the budget this year.

HALVONIK: But, you haven't taken away my license to practice

law.

AMSTERDAM: Mr. Chairman, I would.not have spoken at the end
except that I am a little worried that by enumerating a list may
end up with the idea that that is the comprehengiva list and
if there is any thrust or notion of that I've got some very
definite candidates to add to it. '

I think it is also important to consider.thé question of
jury qualification and‘disqualification. Whether or not
persons with conscientious scruplesrshould or should not be
.exCLuddd.' 1 think it is important to consider not only who
‘decides, but also what kind of relatiqnship there is between
the decision maker, shall we provide, for example, that the
jury makes the sentencing in the first instance, but a judge
‘may reverse a jury‘death sentence and impose a life sentence
instead. That was California law for many years. The relation-
ships of théidecisiOn makerg‘is very important.

I think that procedures to insure the regqularity and to
record the regularity procedure in court, the sort of record
keeping requirements which I suggest is also definitely to be
on the agenda.

and, finally, I think that some of the questions that Mr.
Goggin raised about procedures, providing adequate resources,
for a defendant, adequate counsel, adequate assistance in
making a case on mitigating circumstances and that sort of thing

are also vitally important and are on the list.
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Sso, I would not like to see the list that we just got be a
closed list. I think that if you are going to have a statute
which as I said, not only is constitutional, but stays that way
in a sense that it will not end up by being enforced in such a
way that the court will strike it down. You have to consider
procedural questions in addition to having a statute that looks
good. Those procedural questions are important.

CHAIRMAN MADDY: Nothing js closed and I would ask if any
of you as we proceed down the road have additional things to add
feel free to communicate with the commitﬁee because we are
pleased to réceive all of your input.

JAMES: Before the benediction could I just add one little

- statement.

I thini we ought to take cognizance of the fact that the
United States Supreme Court finally determined the question of
the congtitutionality of the deaih penalty under the eighth
amendment and held under the qitcumstances jindicated that it was
constitutional. And, they said that when the Legislature
chooﬁes the penalty to be imposed and that this choice is
clothed with a strong presumption in favor of its constitutionality
and that a heavy burden lays upon those who would challenge that
constitutiohality. '

HALVONIK: The U. S§. Supreme court didn't finally do anything
in this area, I don't think.

ASSEMBLYMAN SIERORY: Mr. Halvonik's comments, I think, leave

_open or suggest to leave open the fact that the Supreme Court is
Ehanging all of the time. As new people come on' to the courts

we may have new decisions in this area.

I have mentioned this to Professor Amsterdam a little earlier,
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but you may recall, Mr. Chairman, and Mr., Knox, when we were in
Israel on our study mission oneé of the things we were looking
at was how Israel law and Judaic law treated problems of the
de&th penalty. We £ind this ii an ;ssue which has been with
pecple for more than 5,000 years. I don't know that we can
settle it forever either this year. But, the fact is that in
ancient Jewish law death,pepalty was provided for, but accofdinq
to the historians Qith whom we spoke, who is also a Justice of
.the Supreme cOurf in Israel, in actuality very few people were
executed. So apparently they had th§ same difficulties in
those days as we are finding here today. So, I am not sure we
~are going to be able to resolve this. | '

CHAIRMAN MADDY: That is our benediction. I want to thank
all of our witnesses., We appreciate very much you being here.
The Members of the Committee will be providéd with all of the

information possible. I hope you will have time to read it.
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Ways & Means NO

445-3268
Rev. & Tax. NOC
HEARING DATE: April 20, 1977
BILL: S.B. 155 (As Amended April 13, 1977)
AUTHOR : DEUKMEJIAN

SUBJECT: DEATE PENALTY

FURTHER ANALYSIS TO April 11,

1977

1. adds death penalty for trainwrecking where any person suffers

death.

COMMENT: prior law provided this penalty. Section 190.3 of
S.B. 155 as introduced referred to this trainwrecking section
(covéring cases in which the jury may determine the death
penalty). Deleting the death penalty from the original draft
of this bill for trainwrecking with death may have been an

oversight.

2. changes the standard of a factor in aggravation/mitigation at
the penalty phase from "presence or absence of any significant
prior criminal activity" to "the presence or absence of criminal
activity which involved the use or attempted use of force or
violence or which involved the expressed or implied threat to

use force or violence".

COMMENT: as amended, there would still be no restriction on
the evidence introduced to show the defendant's character to
be bad because of any alleged criminal activity. There is no
restriction on the use of prior charges in which the defendant
may have faced trial and had been acquitted. Misdemeanor
assaults and batteries are included.

3. provides for an appeal of the trial court's decision on the
motion to reduce the death verdict by the jury to life imprison-
ment without the possibility of parole. Such power is currently
granted in Penal Code Section 1181 (7). The defendant may
appeal the court's failure to grant the motion and the prosecu-
tion may appeal in cases where the court grants the motion.

The court must state its reasons for the ruling.

COMMENT: this is not proportionality review. It allows the
Supreme Court to review the decision to see if there was an
abuse of discretion. However,
court for making such a decision.

there are no standards on the
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A'SSEMBLY COMMITTEE ON CRIMINAL JUSTICE BILL ANALYSIS
Kenneth Maddy, Chairman

staff Member MSU

State Capitol - Room 2188 ways & Means NO -

445.3268 '
Rev. & Tax. NO
HEARING DATE: May 2, 1977
BILL: S.B. 155 (As Amended April 28, 1977)
AUTHOR: DEUKMEJIAN

SUBJECT: - PUNISHMENTS - DEATH PENALTY

FURTHER ANALYSIS

S.B. 155 calls for a bifurcated procedure with the special circum-
stances in the guilt phase (for the special circumstance of a
prior murder, there will be an extra hearing for that circumstance
alone). The trier of fact must find the defendant guilty of first
degree murder before it can consider a finding on the truth of any
alleged special circumstances. If there is a finding of guilt and
if a special circumstance is found to be true, there will be 2
hearing on penalty. If special circumstances have been found, the
penalty will be death unless there are substantial mitigating
circumstances. Then the penalty will be life without parole.

Special Circumstances and Crimes Calling for the Death Penalty
First Degree Murder plus:
1. murder for hire (both hirer and hiree covered)

2. degendant personally present and caused death or aided with. the
intent to cause the death:

a. Xilling of a peace officer (police, sheriff, marshall,
constable, plus state police, D.A. investigators, Department
of Justice Investigators, University Police). Prison guards
are deleted. '

b. killing of a witness of a crime; independent of the crime
in which the killing occurs

c. . willful, deliberate and premeditated killing during the
commission of robbery, kidnap (except for brief movements) ,
rape, child molestation, burglary.

d. Xkilling involQed torture

e. first degree murder plus a concurrent or prior first or
second degree murder

-—MORE--
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S.B. 155 (As amended April 28, 1977)
May 2, 1977
Page 2

Sabotage causing death
Treason

Subornation of perjury or perjury causing the wrongful execution of
an innocent person .

Trainwrecking causing death
Assault by a life prisoner causing death
Death by explosives

Penaltv Phase

Only evidence of prior assaultive behavior can be introduced in the
area of prior criminality. ©Notice must be given as to the specific
circumstances in aggravation to be proved, unless it is in rebuttal
to mitigating evidence. Upon a finding of special circumstances,
the death sentence will be presumed.

In addition to the other circumstances enumerated for the jury's
consideration, the jury may also consider any other circumstance
which extenuates the gravity of the crime even though it is not a
legal excuse for the crime.

Buna Juries

If the jury cannot reach a unanimous verdict on the issue of
penalty, the sentence will be life imprisonment without the
pessibility of parole.

If the jury hangs on the issue of truth of special circumstances,
there will be a new trial on that issue.

Appellate Review

The Supreme Court may review the judges decision on the motion to
reduce the sentence of death. The people have the right to seek
appellate review of the trial court's reduction of the death
sentence and the Supreme Court.

Speedy Avpeal

Calls for aﬁ'opinion of the Supreme Court in 150 days:; if not, the
court shall state on the record the reasons for the failure to
comply with this time limit. .

—=MORE-~



S.B. 155 (As Amended April 28, 1977)
May 2, 1977
Page 3

1imits on Continuances

penal Code Section 1050 is amended identically to the version of
this section that was passed out of this Committee in A.B. 513
(Cordova).

COMMENTS :

1.

Oon page 4, Section 190.1 (a) and (b) provides for a trifurcated
procedure in cases.of a special circumstance alleging a prior
murder, with no procedure specified in cases on a special cir-
cumstance alleging a concurrent murder. :

on page 8, line 6, there is 2a reference of the "evidence" to
be proved. Evidence is proof. 1Is it meant "circumstance” to
be proved?

By mandating that the Supreme Court review the granting of the .
defendant's motion to reduce the death sentence, A.B. 155 leaves

no discretion in the Supreme Court in accepting the case. Should
this be the legislative policy? ' ‘

Sections 190.3 (page 9, line 32) and 190.4(e) (page 12, line 26)
both say "the trier of fact shall consider, take into account,
and be guided by ..." Isn't this phrase redundant?

Prison guards are deleted from special circumstance peace

 officer murders. Is this the intent?

The recent amendments delete the language (page 11,. lines 9
through 13) that a finding that one special circumstance is
true and no decision is reached on the others shall preclude
the holding of the penalty phase. 1Is it intended that if the
jury finds one special circumstance to be true but hangs on
the rest, that there be a new jury and a new trial on the
rest of the alleged special circumstances?
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Source: Author
Prior Legislation: None

Sﬁpport: -Attorney General, Cz2l1if. D.A.'s & P.O.'s
Ass'ns., Calif. r'zd. of Pepublican Women

Opposition: ACLU, Calif. Pusb. Def's. Ass'n., Calif.

Attorneys for Criminal Justice, Nat'l.
[

Council of Jei'ish Woren

PURPCSE

Existing law provides fcr the imposition of the
death penalty-for certain crimes under procedures
which have been invalidated by the California
Supreme Court (Rockwell v. Superior Court). The
Court applied standards articvlated by the U.S.
Supreme Court in Gregg v. Georgia.

SB 155 eliminates provisions making the death
penalty mandatory for certain crimes. It adds
procedures whereby the trier of fact may consider
any mitigating circumstances surrcunding the
particular crime and the particular defendant

The purpose of the bill is to provide a procedure
for the imposition of the death penalty which will
satisfy those procedural standards apparently
required by the United States Suvpreme Court.

The Department of Justice states that 140 people
vere convicted of first degree murder in 1972, 220

(More)
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SB 155 (Deukmejian)
Page Two

in 1973, and 186 in 1974. It has no estimate of
the number who would have been subject to the
death penalty under the provisions of this bill.

i W0

COMMENT

1. The position of the United States Supreme Court

The United States Supreme Court shows as much
division over capital punishment in Gregg as
it did in Furman. In Gregg the Court did
decide by a 7 to 2 margin that the death
penalty was not cruel and unusual punishment
per se. Yet, it also affirmed the Furman
holding that a wanton or freakish applica-
tion of the death penalty would violate the
Eighth Amendment.

In Gre and its companion cases, the Court
divides as follows: Justices Marshall and
Brennan hold firm that any cdeath penalty
statute is-unconstitutional. Justice
Rehnquist finds that the death penalty is
constitutional and that the Eighth Amendment
does not include any procedural requirements.
Justices Burger and Blackmun hold that the
Court has overstepped its proper authority

in both Furman and Gregg. Justice White is
unwilling to strike down any new state statute,
which attempts to apply the Furman decision,
until evidence appears that the statute results
in an application of the death penalty which is
wanton and freakish.

Justices Stewart, Powell and Stevens, the
controlling plurality, look to specific
procedural requirements in the individual
state statutes as determining whether a death H
penalty statute is acceptable under the Eighth ; S
Amendment. The plurality speaks of:- :

(a) The discretion of the sentencér being
controlled by clear and objective

(More)




B 155 (Deukmejian)
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standards.

vl Ut wwn

(b) Consideration by the trier of fact
of both aggravating and mitigating
circumstances pertaining to the
specific homicide and the specific
defendant, and

kc) An appellate review that guards against
arbitrary or capricious sentences.

The plurality states that each state law must
be examined on an individual basis. Since its
tests are procedural, the Court looks to facts
rather than legal principles. Even if once
approved, a statute could bhe challenged later
on the basis of new facts. For example, such
a challenge could prevail on:

(a) A shift in the Court's understanding
of the state statute. (Justice Stewart
during oral argument in a subseguent
Florida death penalty case: "This
Court upheld that statute on the - E
representation of the state of Florida S
and the decisions of its courts that
this was an open and above-board process-
ing. This case gets here and it is
apparent that it isn't.")

(b) Any change in the language of the statute.

(c) Evidence that the statute resulted in
# arbitrary, capricious or discriminatory
- impositions of the death penalty. = SEmeoashosmmmmmbmeee :

A number of death penalty cases are before the
United States Supreme Court. The decision in
any one of them might significantly change the
requirements which state legislatures must meet.

). The position of the California Supreme Court : =

The constitutional amendment on the death penalty

{More)
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(Art. I, Sec. 27), passed by initiative in
1972, specifically Iimitsitselfi to ‘the
statutes in effect on February 17, 1972.
These statutes clearly do not meet the

tests of Furman and CGregg. Thus, the
California Court may be free to repeat

the Anderson decision and hold that a new
death penalty statute violates the California
Constitution.

nwuurE wn

(NB: By the time a death penalty case reaches
the Bird Court, noc more than two of the justices
who participated in Anderson will still be on
the court.)

. Death Penalty Crimes

SB 155 would not change those crimes punishable
by death under existing law. They are:

(a) Murder accompanied by one or more of
thé following special circumstances.

(1) The murder was carried out
pursuant to agreement and for
a valuable consideration.

(2) The victim was a peace officer.

. (3) The victim was a witness to a
crime who was intentionally
killed to prevent his testimony.

(4) The murder was committed in
' connection with the following
felonies: robbery, kidnapping,
infliction of lewd and lascivious
acts on a minor under 1l4 years
of age, or first degree burglary.

(5) The victim was tortured. i

(6) The defendant was convicted of

(More) e :
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a second rmurder at the same
trial or previously. (Pen.
C. Sec. 190.2)

v Ut = o wm

THESE SPECIAL CIRCUMSTANCES SEEM TO
PROVIDE THE DETAILED AND OBJECTIVE
STANDARDS LIMITING THE DISCRETION or
THE SENTENCER WHICH THE U.S. SUPREME
COURT REQUIRES.

(b) Sabotage resulting in death. (Mil. &
Vet. C. Sec. 1672)

{c) Treason. (Pen. C. Sec. 37)

(8) Wilful perjury resulting in the execution
of an innocent person. (Pen. C. Sec. 128)

(e) Train-wrecking. (Pen. C. Sec. 219)

(f£) Malicious use of explosives resulting
in-death. (Pen. C. Sec. 12310)

(g) Assault by a life prisoner resulting in
death. (Pen. C. Sec. 4500)

In (a) (2) through (a) (6), the death penalty would
be applied only to a person who was physically
present during the murder and who either directly
committed or "physically aided" in the commission
of the act causing death. 1In no case would it

be imposed on a person under 18 years of age.
(Pen. C. Sec. 190.5)

WHAT CONSTITUTES "PHYSICALLY AIDING"?

AT WHAT POINT DOES THE INCLUSION OF THE “PHYSICALLY
AIDED" BECOME ARBITRARY OR CAPRICIOUS? E:

4. Mitigating circumstances

During the penalty hearing phase, the trier of S
fact is to consider the following:

(More)
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(a) The defendant's crimingel record, if
any.

Ut U -

ted under the
mental oxr

{b) VWhether the defondarn: ac
influence of an extreme
emotion .1 disturbance.

(c) VWhether the victim participated in or
consented to defendfant's conduct.

(d) Whether the defendant ressonably believed
" that he was morally Jjustified.

(e) Whether he acted unde:r erireme duress or
under the substantial dorination of another.

(f) Whether, because ¢f mental disezse or
intoxication, his akility to understand
"the criminality ¢f or to control his
conduct was impaircd.

(g) The defendant's ave.

(h) The deqree-of seriousness of the
defendant's participation. (Pen. C.
Sec. 190.3)

Defense and prosecution may introduce evidence
on the defendont's character zné background.

These factors are substantizlly identical to
those in the Florida Pcnal Coda approved by
the United States Supreme Court in Gregg.

SHOULD NOT (f) EE AMENDL* TG INCLUDE USE OF
DRUGS?

. Appellate review

SB 155 does not empower the California Supreme
Court to revicew a death sentence and determine
whether it was imposed under the infivence of
passion or preiudice or whether the serntence

{Mcre)
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S
B
is disportionate compared to sentences imposed 1
in similar cases. 1In Gregg such review was 5
referred to as "important" by 6 of the 9 justices 5
as a means of guarding against the random or
arbitrary imposition of the death penalty.

It is not clear whether the U.S. Supreme Court
requires some form of "proportionality review".
Arguments in favor: (a) The Court speaks with
approval in the Gre case of the proportionality
review existing in Georgia and Florida; (b) The
Court in Gregg, rejecting the death penalty
statutes of %orth Carolina and Louisiana, cites

the lack of adequate appellate review in those
states; (c) The Court remanded for further
consideration in light of Gre a death penalty
case (Neal v. Arkansas) tried under a statute that
appears to comply with every recommendation of

Gre save proportionality review; (d) The
Mississippi Supreme Court, in rewriting Mississippi
procedures in capital cases, stated that the Gregg
cases "clearly require meaningful appellate review"
and imposed upon itself the obligation of
proportionality review.

Arguments opposed: The Court in the Gregg case
approved the Texas statute (Jurek v. Texas) which
does not provide for proportionality review.
Note, however, that the Court did not directly
discuss this point in its decision.

Some opposition to proportionality review
= is based upon the opponents' belief that gertain

= members of the California Supreme Court would
’ use any excuse to reverse a death sentence.

WOULD NOT THE ODDS OF U.S. SUPREME COURT APPROVAL =
OF THIS BILL BE IMPROVED WITH THE ADDITION OF ETEERR
PROPORTIONALITY REVIEW?

6. ASIDE FROM CONSTITUTIONAL REQUIREMENTS, WOULD
NOT APPELLATE REVIEW OF THE PROPORTIONALITY OF
SENTENCES BE GOOD POLICY?

{More)
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As Justice White, joined by Justices Burger and
and Rehnquist, said in Gregg: "Indeed, if the
Georgia Supreme Court properly performs the
task assigned to it under the Georgia statutes,
E death sentences imposed for discriminatory
- reasons or wantonly or freakishly for any
given category of crime will be set aside."

v W n

WOULD NOT THIS TYPE OF APPELLATE REVIEW BE
DESIRABLE AS AN IMPORTANT GUARANTEE OF
FAIRNESS?

7. SB 155 procedures

SB 155 establishes a trifurcated procedure:
the trial, a special circumstance hearing,
.and a penalty hearing. However, as indicated
in the Digest on pages 11-13, this could expand
to a total of six separate hearings: the
trial, a sanity hearing, two special circum-
stance hearings, and two penalty hearings.
(Pen.-C. Sec. 190.4) In Gregg, the court
expresses its preference for a bifurcated
hearing, and certainly requires no more than
that the penalty determination be separated
from the trial.

DOES NOT THIS PROLIFERATION OF HEARINGS
CONSUME COURT TIME UNNECESSARILY AND GREATLY
INCREASE THE CHANCES FOR REVERSIBLE ERROR?

8. Life imprisonment without possibility of parole

Until now the penalty of life imprisonment
without the possibility of parole has been
rarely used in California. This bill would = = =3
make it the alternate punishment for all .
crimes for which the death penalty is authorized.
Should the death penalty provisions be held
invalid, all those already sentenced to death
would be sentenced instead to life imprison-

(More)
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ment without the possibility of parole. Thus,
the bill, if enacted, would result in an
increasing number of prison inmates incarcerated
with no hope of eventual release.

(LR w w

IS IT GOOD POLICY TO CREATE THIS NEW AND
EXCEEDINGLY DANGEROUS CATEGORY OF INMATES
WITHIN OUR PRISONS?

9. Supreme Court procedures

The bill requires that capital punishment
cases, unlike any other type of cases, must
have the appeals written, argued, decided
and filed within 150 days of certification
of the record by the sentencing court.

COULD NOT THIS RESTRICTION RAISE DUE PROCESS
AND EQUAL PROTECTION CHALLENGES?

The last sentence of this section states:
"The failure -of the Supreme Court to comply
with the requirements of this section shall
in no way preclude imposition of the death
penalty." (Pen. C. Sec. 190.6)

MIGHT NOT THIS BE UNDERSTOOI TO MEAN THAT THE
DEFENDANT IS SUBJECT TO EXECUTION ON THE 151st
DAY EVEN IF THE SUPREME COURT HAS YET TO RULE
ON HIS APPEAL?

7 10. Continuances

Existing law provides that no continuance of
a criminal trial shall be granted without

a showing that "the ends of justice” require
it. This bill provides that in capital cases
a continuance shall be granted only where.
"extraordinary and compelling circumstances
require it", and facts supporting these

(More)
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circumstances must be stated for the record.
nExtraordinary and compelling circumstances”
is not defined.

(VAN w0

e TO THE EXTENT THAT THIS NEW LANGUAGE IMPOSES
AN ADDITIONAL BURDEN UPON THE DEFENDANT, COULD
IT NOT RAISE QUESTIONS OF DUE PROCESS AND EQUAL
PROTECTION?

ll. Penalty for sabotage

The bill provides that sabotage resulting in
great bodily injury, but not death, is
punishable by life imprisonment without
possibility of parole. (Mil. & Vet. C.

Sec. 1672)

SINCE, UNDER THE BILL, THE PUNISHMENT FOR
CERTAIN CATEGORIES OF FIRST DEGREE MURDER
IS ONLY LIFE IMPRISONMENT WITH PAROLE, IS
NOT THIS PENALTY EXCESSIVE?

12. Penalty for bombing

The bill provides that the penalty for those
who wilfully and maliciously use explosives
resulting in mayhem or great bodily injury,
-but not death, is imprisonment for life
without possibility of parole. (Pen. C. Sec.
12310)

_____ SINCE THE BILL PROVIDES LIFE WITH PAROLE FOR
e CERTAIN CATEGORIES OF FIRST DEGREE MURDER, IS

— NOT THE PENALTY EXCESSIVE?

13. Murder for hire

In its language on murder for hire [Pen. C.
Sec. 190.2 (a)] the bill refers to "the

person who committed the murder" and the
person who provides "a valuable consideration®.
The language is unclear as to whether only

one of the two or both are subject to the
death penalty.

(More)
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14. The “"witness" special circumstance 1
5

5

One of the special circumstances which authorize
the death penalty is the murder of the person
"for the purpose of preventing his testimony

in any criminal proceeding” [Pen. C. Sec. 190.2
(b) (2)]. The trial court in People v. Bratton
(54 Cal. App. 34 536) held that this provision
applied only to situations where the victim was
to be a witness in an unrelated case, a decision
which was reversed by the court of appeal.

SHOULD NOT THE BILL BE AMENDED TO SETTLE
THIS QUESTION?

DIGEST

Changes the penalty for sabotage or malicious use
of explosives resulting in death from "death or
life imprisonment” to "death or life imprisonment
without possibility of parole"--following the
sentencing procedures of Penal Code Sections 190.3
and 190.4. Adds provision that sabotage or
malicious use of explosives resulting in great
bodily injury is punishable by life imprisonment
without possibility of parole. (Mil. & Vet. C.
Sec. 1672; Pen. C. Sec. 12310)

Alters penalties from "death" to "death or life
imprisonment without possibility of parole," and
requires compliance with sentencing procedures
of Penal Code Sections 190.3 and 190.4, for the
following offenses:  EEEGGGGEESSLatTes :

{a) Treason (Pen. C. Sec. 37).

(b) Wilful perjury resulting in the execution
of an innocent person (Pen. C. Sec. 128).

(c) Assault by a life prisoner resulting in
death (Pen. C. Sec. 4500).
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Procedure under SB 155

Ui wwn

Ptqvides the following procedure for any case in
which the death penalty may be imposed:

(a) The defendant is tried on his guilt or
innocence without regard to special
circumstances or penalty. '

(b) If the defendant pleads insanity, he next

receives a sanity hearing under Penal
Code Section 1026.. (Pen. C. Sec. 190.1)

(c) If found sane, and one or more special
circumstances (listed in Comment #3) are
charged, he has a special circumstances
hearing in which new evidence may be
introduced by either party. A special
circumstance must be proved beyond a
reasonable doubt. The trier of fact
must make a special finding that each
special circumstance charged is either
true or not true.

Should . the jury be unable to reach a
unanimous verdict that one or more
special circumstances are true, and
should it be equally unable to reach

a unanimous verdict that all special
circumstances charged are not true, the
court shall dismiss the jury and order

a new jury for a second special circum-
stances hearing. If the second jury is
unable to reach a unanimous verdict, the :
court shall impose the punishment of life = = ZEEiimssmns
imprisonment. (Pen. C. Sec. 190.4) '

(d) If one or more special circumstances are
found to be true, the defendant then
receives a penalty hearing. Here again,
either party may introduce new evidence.

(More)
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The purpose of the hearing is for the
trier of fact to set the penalty, and,
in so doing, it shall take into account
any of the mitigating factors (listed in
Comment #5) that are relevant. If the
trier of fact finds by a preponderance of
the evidence that there are mitigating
circumstances sufficiently substantial
to call for leniency, the penalty shall
be life imprisonment without possibility
of parcle. (Pen. C. Sec. 190.3)

1f the trier of fact’'is a jury, and it
fails to veach a unanimous verdict on the
«vy, the court shall dismiss the

jury and order a new jury for a second
_hearing. If that jury is unable to reach
a unanimous decision, the court shall
impose the penalty of imprisonment without
possibility of parole. (Pen. C. Sec. 190.4)

Reqguires that whenever a death sentence has been
imposed, the appeal to the California Supreme Court
must be decided and an opinion filed within 150 '
days of certification of the entire record by the
sentencing court. States that the failure of the
Supreme Court to meet this deadline shall in no
‘way preclude the imposition of the death penalty.
(Pen. C. Sec. 190.6)

pimits the application of the death penalty {(except
in cases of murder-for-hire, sabotage, treason,
bombings, assault by a life prisoner, or wilful
perjury leading to the execution of an innocent
person) to a person who is physically present during
the murder and who either directly committed or
physically aided in the commission of the act
causing death.

(More)
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Prohibits the imposition of the ceath penalty on
any person who is under the age of 18 at the time
of the commission of the crime. (Pen. C. Sec. 190.5)

(S NV wn

Provides that, if the death penalty provisions of the
bill are invalidated, any person sentenced to death
will instead be sentenced to life imprisonment without
possibility of parole. Provides that, if provisions
of the bill requiring life imprisonment without
possibility of parole are invalidated, any person
sentenced to life without possibility of parole will
be ineligible for parole until he has served 20 years
in state prison. (Sec. 24, SB 155)
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Mufder._ _I"enalty-—-lnitiati_ve St.ét\ité

" Official Title and Summary Prepared by the Attorney General

MURDER. PENALTY. INITIATIVE STATUTE.

 Changes and expands categories of first de

. penalties of death or ement without ibility of parole may be imposed. Changes minim :
. degree murder from life to 25 years to life. penalty for degree murder. Prohibits :
t murderers before of 25 or 15 year terms, subject to good-time credit. During punishment stage of cases in X
death penalty is suthorized: permits consideration of all felony convictions of defendant; requires to impanel new : !
juryifﬁrstjuryisnmbletomchnnnuﬂm jct on punish t. Financial impact: ble future increasé - !
" insatecosts. - . - 3 : i o e PR <. TR
i — g e
; . . Analysis by Legislative Analyst . . * L n'&?:‘.,—
; Background: . . S snent shall serve a minimum of 25 years, less whatevet
. Under existing law, 8 person convicted of first degree . credit for good behavior they have earned, before they |
murder can be punished in one of three ways: (1) by - - can be eligible for parole. Accordingly, anyone sel:,
death, (2) by a sentence of life in prison without the ‘ tenced to life imprisonment would have toserve at least,
possibility of parole, or (3) by a life sentence with the =~ - 16 years and eight months. The penalty for secon .- .
ibility of parole, in which case the individual would e murder would be increased to 15 years to life ¥ -
me eligible for parole after serving seven years. A prisonment. A sentenced to 15 years would have .
n convicted of second degree murder can be sen- to serve at least 10 years before becoming eligible for
tencedtos.ﬁ.or‘lyeminpﬂsén.llptoone-thirdof ole. . o - i
a prison sentence may be reduced through good behav- The proposition would slso expand and modify thé
jor. Thus, lpemnsentencedt_osyursinprisonmay list of special circumstances which require either the .
be eligible for parole after serving 4 years. * death penaltyor iife without the possibility of parole. As
Generally speaking, the law requires s sentence of revised by the measure, the list of special circumstances, L
-death or life without the possibility of parole when an would, generally spesking, include the following: VI
_ individual is convicted of first degree murder under murder for any financial gein; (2) murder involving a.
one or more of the following ;al circumstances: (1) concealed explosives oF explosives that are mailed of
the murderer was hired to commit the murder; (2) the delivered; (3) murder committed for purposes of pre-
, murder was committed with explosive devices; (3) the " wenting arrest oF aiding escape from custody; (4) mul:
§ murder involved the killing of a specified peace officer der of any peace officer, federal law enforcement offi- :
| or witness; (4) the murder was committed during the ces, fireman, witness, prosecutor, judge, or elected 0Of
; commission of sttempted commission of a robbery, kid- ~ sppointed official with respect to the performance &
napping, forceable rape, 8 lewd or lascivious act witha such person’s duties; (5) murder involving parﬁcuhﬂy_ .
~ child, or first degree burglary; (5) the murder invol heinous, atrocious, of cruel actions; {6) killing 2 victim -
the torture of the victim; or (6) the murderer has been while lying in wait; (7) murder committed during a
convicted of more than one offense of murder in the while fleeing from the commission or attempted cot:
« first or second degree. If any of these special circum- - gmission of robbery, kidnapping, specified sex crimes
. stances is found to exist, the judge or jury must “take (including those sex crimes that now represent *
{nto account and be guided by” aggravating or mitigat- circumnstances”), burglary, arson, and trainwr '_
ing factorsin sentencing the convicted person to either (8} murder in which the victim is tortured or po:soned. :
death or life in prison without the possibility of parole. (9) murder based on the victim's race, religion, nation- .-
“Aggravating” factors which might warrant & death ality, or country of origin; or (10) the murderer hss
_sentence include brutal treatment of the murder vic- _ been convicted of more than one offense of murder 12 -
tim. “Mitigating™ factors, which might warrant life im- the first or second degree. ' T
< prisonment, include extreme mental or emoti dis- Also, this proposition would specifically make persoss |
. turbance when the : hwolvedinthecrimcotherthmd:e.ctmlmurdaﬂ;
* subject to the death penalty or life imprisonment with_
\ - out possibility of parcle under specified circumstances |
. ‘This propesition would: (1) hcreasethepemhiesfw Finally, the proposition would make the death se®" _
ﬁrstmd;econddegreemmdet.(z)expmdmelistb{ meemndatwyifﬂ:ejudgeorjurydetemines L
gciddmnnsunearequiﬁngnumemedeiﬁu the aggravating wm:themﬂ*‘
th or life imprisonment without the possibility of outweigh the mitigating circamstances. If aggravating :
pnrole.md(:l)revisemsﬁnxhwrehﬁngtomiﬁgtﬁng d;cmnmnesmfmmdnottooutweizhmiﬁgaﬁngd!j;
or aggravating . cumstances, the proposition would require a life 92
The messure provides that individuals convicted of tence without the possibility of parole. Prior to weigh }
first degree murder and to ife factors, the jutl

Ing the n'ggnvaﬁng :nq mitigating s

)
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. ﬂMﬁrder. Penal

ty—Initiative Statute

CHARLES MANSON, SIRHAN SIRHAN, THE ZO-
DIAC XILLER, THE SKID-BOW'SLASHER. THE
HILLSIDE STRANGLER. -

" These infamous names have become far too familiar
Californian. They represenat only a small por-

to every
' ﬁonofthedudly;hguedvidmaimewhichm-

izes law-abiding
- Since 1972, the have been demanding a tough,
effective death ty law to protect our families from
ruthless killers. But, every effort to enact such a law has
been thwarted by powerful anti-death penalty politi-
ciansinthesutelcgiﬂant:;e. bhc . .fm .
In August of 1977, when je outery for a capital
unishment law became too loud to i‘.:'El'ncn'e. the ‘lnnti-
ge'ath thty litt‘i‘ciansmlmedhtheir uett:;e tht: tgake
sure t the death penalty law tate
Legislature was as weak and ineﬂ’e)c“ﬁs:g as possible.
That is why 470,000 concerned citizens signed peti-
tions to give you the opportunity to vote on this new,
tough death penalty law. - o
Even if the President of the United States were assas-

" sinated in California, his killer would not receive the

death penalty in some circamstances. Why? Because
the Legislature’s weak death penalty law not ap-
ply. Proposition 7 would. . _ -

If Charles Manson were to order his family of drug-
.crazed killers to slaughter your family, Manson wor d
pot receive the death penalty. Why? Because the Legis-

lature’s death semlty law does not apply to the master
er

mind of a murder such as Manson. Proposition 7 would.

A.i-z_ument in Favor of Proponhon 1

+ a prosecutor, or a fireman. It would apply to a killer who;
. ‘murders a citizen in cold blood because of his race ofi
. yeligion or nationality. And, it would apply to all situas-|

. est, most effective death penalty law.

And.!fyouwerembekiﬂedmym;rw‘lyhomet.o-j
night simpl because the murderer was high on dopé;!
tnd wimied th il thal criminal *ﬂdfm‘ﬁi

e A use ture's:
weak death penalty hw)::lou not apply to every mury .
derer. Proposition 7 would. ~: .. - ¢ % :

Proposition 7 would also apply to the killer of 2 judge:

law. .
In short, your YES vote on Pr ition 7 will give
every Californian the protection of the nation's tough”

tions which are covered by our ent death penal ,-T-

A long and distinguished list of judges and law ex:
forcement officials bave agreed that Pro?posiﬁon 7 will
provide them with s powerful weapon of deterrence is
their war on violent crime. . .

Your YES vote on Proposition 7 will help law enforce:.

ment officials to stop violent erime—NOW. .

" JOHN V. BRIGCS S T
Senator, State of California \ 3
DONALD H. HELLER ) i y
Attorney at Law . '
KFormer Federa] Provecutor o - ? ]
DUANE LOWE . v ]
President, Californis Sherifts' Asvocistion gl
Sheriff of Secramento County K - 3

Rebuttal to Argument in Favor of Proposition 7

The argmnéﬁt for Propodtion Tis s&ictly false adver-

tising. . .

« It would not affect the Charles Manson and Sirhan
Sirhan cases. They were sentenced under an old
Jaw, thrown out by the courts because it was im-

o As for “zodiac killer™, “hillside strangler™ and
“skid-row slasher” tbe! were pever caught. Even
the nation’s “tou hest* death penalty law cannot

substitute for the law enforcement work necessary’

to spprehend suspects still on the loose. .
But you already know that. :
Regardless of the proponents’ claim, no death ty

law—neither Proposition 7 nor the current California

law—can guarantee the sutomatic execution of allcon-

:idf.:tedmmdermletdpne'mspechnotyeu

Californis has a strong death law. Two-thirds
of the Le ture‘hl’mgoved “pgdtym 1977, after
months ing and Eruuive Yo by
l;\:’;nfoment officials nnd other death penalty advo-

" s necessary to our system of justice, you should vote NO . -
. on Proposition 7. It is so confusing that the courts may .

The t law is mot “weak and ineffective” af .
claimed b ition 7 prt:!ponenu It applies to mur-
der cases like the ones cited. : R

Whether or not you believe that a death penalty law

" et e

well throw it out. Your vote on the murder pem'% :
initiative will not be a vote on the death penalty; it
be a vote on a carelessly drafted, dangerously vague and .
F D;bly be fo;l:l‘b'?tfea’:.e advertising. READ Propoﬁ(
n't vertising. - a.
tion 7. VOTE NO. ~ : 5>

L

-Auumenb'pﬁmedonﬂﬁ's.pqemﬂuopinbmofﬂwamhm;ndhvewbnn
M ., checked for acouracy o

by any official agency.




Murder. Pehalty—lnitiativé Statute

. : ’ _Argument Agains_t Proposition 7 .
~ DONT BE FOOLED BY FALSE

ADVERTISING. " Proposition 7 does allow the death i

The a:xesh'on You are voting on is NOT whether Califor. - cases than present Jaw, But whate:sesp?enmy ™ more

j nia should have the -death Penalty. California AL- Under Proposition 7, s Inan or woman could be sen-
READY has the death Penalty. . _ tenced to die for ing an PETI0N 8 screwdriver

’ € Question is NOT whether Californis should have use in a burghry. if the other person accidentally
a toug ve death ty. Californis Y someone the burg} -Even if the man or

i has the deg penalty for more different kinds of crimes woman was not present during the bur, lary, had no
an any other State in the counhg. . © igxutreaion t{:.:t lﬂone be killed or hur‘thi:y act u?ésed the

euesﬁonum'on er not to take a i

oot redc Y508 30 e bt o repcn espon tlens, they could il

sentenced to die.
unt.hanewone.Don'tbefooled &lseadverusmg" g. If This is the king wastes taxpayers’ .
1 * somebody tried to sell youa newbc’;r. you'd compare jt by putting counties to the e Yeal trooney
with your present automobile before paying a Elgha '

——

many cases where the death nalty is complete]
} . Price for & worse machine. I - Propriate. To add to the waspti, P%posiliog 7 re)ql:x:g
i I Whether or not you a with Californig’s present two or more jury trials in some cases where present law
e e :
; | the death pengly wan  See it used effectiv, y. on’t let yourse 00 clai t Propositi
‘11t was supporte! by law enforcement officials familiar 7 will give én.ljfom.ia a more zective nalty orsx'm:g
g wi_‘tl_;. cmmn’l‘ law. by tion 7 is write, der. _}_tl's\;r%r(::'t.vbo:\;gBE Ili‘rOOI..ED BY FALSE ADp. ‘
€ New law proposed Proposition written VER V. Vote NO on ition 7. .
; carelessly and creates problems instead of solving them, ' opesition . )
]

people 8ed with murder under the present law if MAXINE SINGER .
the new one into effect. - - Californis Probation, Perole
i As anothergoezmple. it first says tlt:]at “aggravating Lo 4nd Carrections] Asocistion
circumstances™ must outweigh “mitioati circum- ’
] Istances” to support a death sentence. :nxf says that mﬁiﬂ?m for the
{ “mitigating Circumstances” muyst outweigh “aggravat. - Advancement of Colored People :
" ling stances"tosupportl ife sentence. This . :
i leaves the burden of Proof unclear. As g result, court JOHN PAIRMAN BROWN -
i _processes would become even more complicated. oo Board Membes, California Church Councy?
f'.. ] : . Rebutta] o Argunieng Against Proposition, 7
ALRIGHT, LETS TALK ABOUT FALSE ADVER. could have tolg them thie VIsion is required by th
TISING.. - i . lend US. Supreme Cgurt.gh'rhge gzg !?u foseseg::r ;neet) s
; Opposition maintains $omeone were to jen, ] requirement an might eciared unconstitytg,
'screwdne'l:: to his neighbor and the neighbor used it to leaving us with no death Penalty at o]t nal,
commit & murder, the poor lender could get the death - ' we are to turn back the rising tide of violent crime
penalty, b:vke:l'] etgough he NO II\TfI\TlON that g:atw threatens each and every one of us, we muyst act
: anyone illed.” ' . - ‘
glease turn back and read Section 6b of the Proposi- This citizen’s initiative will give your famdti, the pro-. -
tion 7. It says that the person must have INTENTION. tection of the strongest, most effective dea Penalty
ALLYlidedinthemmmi.m’onoflmurdertobemb law in the nation. i . . .
to the death Penalty under this initiative, . 2 JOHNY Bmiccs '
They sa thatProposiﬁon'ldoem'tspecifywbathap- - T Senatoe, Stote of Colifoniy =
\ to ose'vhohavebeenclnrgedﬁthmurder T X5 Dastries ,
«under the old law. Any first-year law student couldhave . . : :
.told them tion'l\villnotbenppliedretroacﬁve» . - ‘I:ONA.LD%
Fly.Anyonemestedmdermddhwwiﬂbehiedmd . """”"l A :
{Jicmced under he S e rstand why we included :Um:owz
R € Opposition can we ’ .
the aggravating vi, mitigar: circumstances provision _ M&MMM“ -
in Proposiion §, Wi JAsig ci first-year law student * Bberi] o Socramento County |
_- ~ QMO
Amprntedonﬂmpuemlbeopiqﬁomoﬂbe.ulbonmdIuvanotbeen
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® “Fully Enciosed™ means closed in by a ceiling or roof
and by walls on all sides. . . .

(h) “Health Facility~ has the meaning set forth in Section
1850 of the Health and Safety Code, whether operated by a
public or private entily. . .
) 'Phudmﬂqmt'mmymmﬂefthem

brﬁeq:mrdmthemd'mpla)whnmuﬁd:
' manba:d’thepubbbmndnmllymmdbm
but pot limited to, work areas, employee Jounges, restrooms,
mmrmsmdanpbyaea:femmdpﬁmm

i

Place ™ means the entire room, ball, garage, or

only during such time as election business is being conducted.
. (k) “Pnvate Hospital Room" means 8 room in a health
ha‘ﬁtymtuhmgmebedhpﬁmbafmm

() “Public Place™ means any ares to which the public i
invited or in which the public is permitted ar which serves as

(ii) business establishments dealing in goods or services to
which the public is invited or in which the public is permitted;

(iii) instrumentalities of public transportation while oper-
ating within the boundaries of the State of Californis;

under Division 9 of the Business and Professions Code;

;  residentia) buildings; -
. (vi) public restrooras;

trol of a public or private employer which employees normal- .

other facility in nﬁdﬁmaﬂhﬂo&ipmdmw .

(v) elevators in commercial, gvvemmenal, aoffice, and _

(vii) jury rooms snd juros waiting rooms;
(viii) polling places;
(ix) courtesy vehicles. .

) “Restsurant” has the meaning set forth in Section
28592 of the Health and Safety Code except that the term
“restaurant " does not include an emplovee cafeteris or a tav-
ern or cocktail lounge i such tavern or cocktail lounge is &
“bar” to Section £5539(s). .

(n) “Retail Tohacco Store” means a retail store used pri-
: ly for the sale of smoking products and smoking sccesso-
pies and in which the sale of other products is incidental.
“FRetail tobacco store ” does not include a tobacco department
of & retail store commonly known as a department store.
(o) “Rock Concert” means 8 live musical performance
known as 8 rock concert and at which the musi-
(p) “Semi-Frivate Hospital Roarn™ means & room in &
bealth facility containing two beds for patients af such facility.
-(g) “Smoking "~ means and includes the carrving or holding
of a lighted cigarette, cigas, pipe, or any other lighted smok-
ing equipment used for the practice commonly knoun as
smoking, or the intentional inhalation or exhalation of smoke
fram any such lighted smoking equipment.”
SECTION £ Severability - '
If any ‘Erwixion of Chapter 10.7 of the, Health and Safety
Code or the ?ph'cation thereof to any person or circumstance
is held invalid, sny such invalidity shall not affect other provi-
sions or applications of said Chapter which can be given efiect
without the invalid provision or application, snd to this end,
the provisions of said Chapter sre severable. '
SECTION 3: Effective Date
Chapter 10.7 of the Health and Safety Code becomes effec-
tive 90 days after spproval by the electorate.

. TEXT OF PROPOSITION s-ammudmm:g

H ﬁutbd’zheahuzuupwwhﬁoﬁndmzd’mhuem
mbnsed'mdwbedzawcbdurges,ilfomdmbem

majority vote of the entire baard. The written decision shall

include findings of fact and conclusions of law. )

N/ Factors to be considered by the boerd in evaluating the

charges of public homosexual sctivity ar public homosexual

) mduabqusahnmdmdemmiqrmﬁm!arm .
shall include, but not be limited to: (1) the likelihood that the

} : .

, employees; (2) the proximity or remoteness in time or loce-

,’ﬁmaftbemducttvﬁeaupbyximﬁbflib‘as (3) the

i gtmuah’ruarmnnu‘ngdimmmbb.indnjud;-

- Yaetivity or conduct may adversely affect students or other ..’

mém of the board, must be examined in weighing the eii-

_ dence; and (4) whether the conduct included acts, words or

deeds, of a continuing or comprehensive nature which would
tend to encourage, promote, or dispose schoolchildren toward
private ar public homasexual activity or private or public
hamnasexual conduct. o

(g) If, by a preponderance of the evidence, the emplovee
i to have engaged in public homosexual activity or

"SECTION 4. Seversbility Clause = .~ °
If any provision of this ensctment or the application thereof
to any person or circumstances is held invalid, such invalidity

. dnllnotnﬂ'ectotherptmrisionsot-ppliuﬁondthisenm:t-

ment which can be given effect without the invalid provision
cfcpplicaﬁon,nndtothisendtheprwisiomd‘ghismcmem
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eally sided or commitied sch act or scts epusing death; and

‘Wm‘
wes perpetrated by meens of ¢ ive deviee or enple/
sive; - ‘ : T | .
4e) The defendent was personelly present during the eomn/
ﬁﬁmoﬂhnﬂﬂuhuﬁudmh:iﬁ&hunh
esuse deeth physically aided or § such aet or octe
eeusing death end any of the fellowing sdditional eirewn/
€13 Fhe vietim is o posce officer 0 in Section 830-3;
subdivision (e} or tb} of Section 830-0; ision {o) or ¢b)

dhihé' intentionally
imew or rensontbly should heve

lnown thet such vietim was & peace officer engaged in the .

subdivision {3} of yon §61;
£ivh ; ¥ oet wpon the
person of ¢ child under the age of H hﬁﬂﬁuc‘
5 in violation of subdivisien {1} of Geetion 460
gr:’dupeﬁihvenyu .

degree; of hes been convieted in o ing of the
offense of murder of the first or seeond : For the pus/
pese of this an hmﬁg'

the estual

wietin: .
Sec. 6. Section 1902 is added to the Penal Code, to read:
1902 (a) The penalty for a Jfound guilty of
murder ip the first degree shall be death or confinement in
mwpﬁnhnumaMkwMMﬁuqﬂﬁvdumb
in any case in which one or more of the following special
ahmmnwsbnhmndundad@uﬂbbmdmdﬂ

Section 190.4, to be true:

a)ﬂhnudwmuhhﬁmduﬂnﬂdaﬂﬁlug
iz gain. N . e

- m)nbdﬁh&u-upnﬁubénﬁhddhuﬂrh

«©

- 8301, 8302 830.3, 83031, &30.

. blaﬂwaﬂmubmmmmbﬂmdhanMMﬁwbﬁ
i A i b

former official of the Feders! Governmers, 8 locsl or Sute’

ﬂb&wdmunrnmﬁdqmaﬁfdn xe of this |
pnmmbm¢ﬂmnmmmm£ﬁ!nuaﬁz;ﬁmm‘
uﬁdimmmmdbGMnﬂmmHkpmﬂMknﬁn

" ." or second degree murder shall be deemed murder in the first !
: or second

degree. . e -

. The defendant hes in this proceeding been cted

Jgheﬁwana&medhwﬁqbdwﬁu:::;dé

ﬂ)ﬂkmmhmuammhﬂhéumd&ﬁéﬁﬁml

*wghqhwuwwﬂzﬁmfﬂﬁmamm:gi?£
an, tce, dres, dwelling, building or structure, an

4 ?ﬁwwumwﬁbﬁwuhnhmmﬁnﬂqs'

'7¢d$mmuauummmdddﬁmbmahmmhm;
- or human R T

'ﬁ)nkmwdenunmmuﬂﬁdkﬁamédﬂﬁﬂ'

gﬁwwﬂuumMabMWunucmnm&tumemm

perfect an escape fram lawful custody. L X
(6) The murder was cammitted by means of a destructive

’ :‘e'&'m,banb. ar explosive that the defendant mailed or deliv-

attempted to mail or deliver, or cause to be mailed or
delivered and the defendant knew ar reasonably should have
dnown that bis act ar scts would create a grest risk of death
to & human being or buman beings. - - e
(7) The victim was s peace officer as defined in Sectian ¥
35, &30.35, 8304, &30S, am.,?
&0.6, 83010, &30.11 or 8012, who, while engaged in the)
course of the of his duties was intentionally
kmnuwwdd&MMMMqummﬁbﬁthwf
bwmﬁnmﬁwmnwmauuedhw@mgdmmﬁ
performance of his duties; ar the victim was & pesce afficer as
defined in the above enumersted sectians of the Penal Code,:
w.bmupamdﬁumﬂuawdmdxﬂhuuwmm
intentionally killed in retalistion for the performance of his;
afficial dutles. B i
mjEﬁﬁﬁbbﬁnbﬁﬂfweﬁggrﬂdﬁwaq
agent, while in course performance
d]b&ﬁsmnhmmﬂd&ﬂ%duwambaﬁwmé
bnwwummdbﬁmﬂhwhwmﬂhumtMﬁmmm
thﬂhwamnummdmmqumamnydmwa
pmhmmmd]ﬁhﬁ:w&eﬁﬁmmunhhﬂh%
enforcement officer or agent, and was intentionaliy killed in
retalistion for the performance of bis official duties. :
MHneMﬁmym:ﬁumaudﬁmdhsammnﬁbq
mhuﬁkmnndhdmmmedﬂknmhmuxd'H
duties was intentionally killed, and such defendant knew arf
ressonsbly should have known that such victim was 8 freman
engaged in the performance of his duties. ) 4
ﬂwﬂkdﬁmmulﬁwa:aﬁwmhumhmh

nfuvammd 4 ;I
/1) victiin was & prosecutor or assistant prosecutor o
nhmupmuWwa1ﬁnmpunmwduwhwar
atkpuumwkdﬁxbdwnMNtuvuMymmurQ
ﬁhﬂpﬂuﬂuhﬁhuﬂ&uwﬂbmuumdunq
rewaliation for or to prevent the performance of the victims
oD The Jodge or former puclge of any cour
(12) victim was s ar of any court
o record in the Jocal, state or federsl sysiem in the State o,
Qulifornia or in any other state of the United States and the}
snurder was carried out in retalistion for or to prevent the,
of the victim's official duties. R €

(13) The victim was an elected or appointed official

mmuﬂdﬁﬂhmhwdﬂmhﬂwnmrvmmmf
5wmhuumemmmmu"mu-f
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| sorentionally carried out in retaliation for or to prevent the
e pafmmmddewmiaﬁddduﬂs
9) The murder was especially heinous, atrocious, or cru-
: dmﬁﬁuaxpﬁwddepmn‘mnutﬂiaedbw:pe—
b mmmwm.wamm
’ festing exceptional depravity means 8 conscienceless, or
ﬁﬁeﬂaimewhicbﬁmmn?ymmtbem
(15) The defendant intentionally killed the victim while
lying in wxit. . ..

(16) The victim was intentionally killed because of his race,
color, religion, aationality or country of

(17) The murder was cammitted whi

' thmmmﬂubwmmdcb

i empladmmiw'maﬂatbeimmedm:wuﬂamm-

- mw.ummmwmmmm )

H (i) Robbery in violation of Section £11. - -

; (i) Kidnapping in violatian of Sections S07 and $09.
(i) Rape in violation of Section $El. ..
(iv) Sodomy in vitlation of Section 286 - :
(vi‘_n:e of 8 lewd or lascivious act upon per-

xn of &

(vi) Oral copulation in violation of Section 288a. '
(vii) %ﬂﬂ)’iﬂ the £rst or secand degree in violation of

. (vilf) Arsdo in violstion of Section 447. .
(ix) in wrecking in violation of Section 219. .
(18) The murder was intentional and involved the inflic-
bion of torture. For the purpose of this section torture requires
pvd’dtbeinﬁcﬁmd‘aﬂunepbﬁmlpdnmmmbqw
long fts duration. . - . .
(19) The defendant totentionally kilied the victim by the
adrministration of poison. ;
'; (b) Emy}uwnmtberorm&eomulb'ﬂafomd
guilty of intentianally aiding, abetting, counseling, command-
ing, inducing, soliciting, requesting, or assisting any actor in
} the commission of murder in the first degree shall suffer death
or canfinement in state prison for a term of life without the
§ poscihility of parole, in any case in which one or more of the
special circumstances enumeratedin (1), (3), (4),
) (5), (6), (7), (8), (9), (10), (11), (12), (13), (14), (15), (16),
(17), (18), or (19) of subdivision (a) of this section bas been
cbargadmd:pea‘zlly!omdmderkcﬁwlﬂlmbem
The penalty shall be determined as provided in Sections
190.1, 190.8, 1903, 1904, and 190.5. ) .
. Sec. 1. Secﬁbalwaoftbei’enﬂ(}ode!_srepeded.

} division o) of Seetion 167 of the Militery and Vetersns Gode,
' or Govtion 3% $08; 515 or 3500 of this eode; the trier of foct shall

. whether
' m’i&m”ﬂvdﬂ&hﬁeMQ .

‘ invelve the expressed or implied
‘@mh“h&mﬂm“-ﬂd

..
[ ]

) e e dlefndant was -

R
was convieted in the present

child under the age of 14 in viclation of Section 255 ’

‘ Hmhum“ﬂ”d’”uﬂw .

ity be sdmitied for an offense for which the defendant was

”mﬂemﬁeﬁnn&emd

in ether proceedings: -
" Except for evidenee in proef of the offense or special eind
adeieni:nh&e_dn&pendm

ined by the court; prier to the triel: Evidenee may be

any speeial cireumstances found 1o be true pursuent to See/
Gon $004:

b} The presence wr absence of eriminal ectivity by the
defendent whieh invelved the wse or attempied we of foree
qﬁdm.&wdpwwnmheu
<6} Wirother or not the offense was eommitted while the
defendent was under the influence of extreme mental or

onal disturd .

<4y Whether or ot the vietion was & participant in the
defendant’s homicidal conduct or consented to the homieidal
ot .

<e} Whether or mot the effense was earmmitted under e/
cumsiences which the defendent reasenebly believed te be o

offense the eapecity
appreciste the eriminelity of his conduet
or to conform his conduet te the requirements of law was
fenpeired 02 a result of mental discase or the effeets of intoricn/
o ‘ -

- 4 The age of the defendant ot the time of the erime:

4 Whether or not the defendant was an sceomplice to the
offerse end his participetion in the commission of the offense
of the erime even though it is net & legal exeuse for the erime:

After having heard and received all of the evidenee; the
tvier of fact shall consider; take inte areount and be guided by
the agpreveting and miigeting eircumsiences referred ¢0 in
death or jife imprisonment without the pemibility of parele:

Sec. 8 Section 190.3 is added to the Penal Code, toread: .

190.3. If the defendant has been guilty of murder in

" the first degreé, and s special circumstance has been charged

Mmdwkmufhwmykmmm
death penalty after baving been found guilty of violsting sub-
division (a) of Section 1672 of the Military and Veterans Code
ar Sections 37, 195, £18, or 4500 of this code, the trier of fact
shall deterznine whether the penalty shall be desth or con-
3 ings an guestion A
ﬂq’dmxmybemtedbybdb&epbqoknm
fendant as to any matter redevant to aggravation, mitigation,
and sentence including, but pot kimited to, the pature and
circumstances of the present offense, any priar felony convie-
bon or canvictions whether or not such conviction or convie-
tions involved s crime of vidlence, the presence or absence of
other criminal sctivity by the defendant which invalved the
ase or attexpted use of force or violence ar which involved

®
S e
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&emarlmpﬁddzm!buxlomwﬁdmu.mdtbe
defendmt’:chmder.hckpmd.uﬁamwmlmdiﬁm
'Hawau,umMMkndnmdmm
criminal nedvit::ylbedd‘endamuhdz' did not involve the

eﬁdmtbtendedtoqppb’mlylom
&hncdanmdbminmdedb:ﬂ’edmmam .
.dhwanqmmmmkmdhmwpm&

Eweptkre‘fdmbpwfd'&cq&nxumldh

cumstances wb‘edadefundnn”otbadatbpmdm

po evidence may be ted by the In aggravs-
mwﬂmﬁudmmmgmwwbm
gi;u:toa‘:eddmdmtm'whambk
demminedbytbemurt,piarbbhl.En‘dcncemybe
Inuodnmdwitboutmmmubutnhoﬂidmeemw
duced by the defendant in mitigation. ..
mmd&amﬂkmwammxofm
thmmmfwuermaflﬂ'eﬁdmulthemﬁbﬂ-
lo'olpuulemlyinfummernnmnuﬁimpmed,bem
muted or modified to & sentence that includes the possibibty
dpumlebythecawmwdtbe&:mdabfmnh Co
lndetenmmh:mPemlmtbemdﬁdMnhm

) Ibemc;umdaﬁnmdicﬁmybyﬁe
defendant which involved the use or sttempted use of force
or.wdeumarmmahpb’admuuommar

m«orabaeneeofmypn’orklmymm

(d) Whether or not the offense was committed while the

defendant wwder&emﬂmdmemhlc
onal disturt

(e) Whether or not the ﬁctz'm'mnpnrﬁa'pmb tbe
defendant s homicidsl canduct or consented to the bomicidal

act. : .
(i1} Mum&edzmmmmmadmdadr-
,m:tmcuwhidtbedal’endnntmsombb'bdiewdmbea

* moaral justification or extenustion for his canduct.

[7¢] %&hawmmtwmdamem

or to conform his conduct to the
hpnﬁdnnmﬂdmﬂd’mrudﬁtutbem
of iptoxication.

@) mageaftbcddmdmtdlbea'medtbeum

o) %etbaanoftbeddmdmfmmmpb‘utotbe
d’mmdmmwbﬁemmd&m
was relatively minor.

; and argumen.
the trier of fact shall consider, take into sccount and be guided
»mwmmdwmmmmwm
hwmwmﬂw:mmddatbftbeﬁe
dbdmddsdnr&emnwmwb
-a&htbenimmmﬂ’tbemdbadau-

“

period of time as

. cireumstenee: determinsiion of the truth of any or oll of
the special circumstanees shall be made by the trier of fact on
the evidense

i
&he holding of the separate hearing: -
in eny cese in which

_werdiet that ene or mere of the speeiel e

L]
i
L
i
$
|
i
1
e
;!'

' mmﬁehmhmdbyomnri"

the defendent bas been found puilty ..
bycjmr,-nd&ejunhbeenmblehmebouﬂno‘?
eireumstances ;

mwmnhmxmmmbf

muehmeh&emm&ﬂ&umumd&e

hnﬁemh&m&oﬁ,&b&ndpﬂe
U&emd&tuﬁ*m&ewd"
for which be may be subjected to the death penalty wat,
.mummmmm*am,ﬂww,
mdhu-ﬁyweo&eﬁonm&em‘ﬂ_
bhqﬂn&ﬂahﬂmm&ema‘
sherges that jury in which ease o new jury shall be drown-Fhe,
) Mdﬂmhﬁhwih&hgﬁpd“._
W*Mdm&ahkwm&eﬁl":
whes: - Tl
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th of each alleged
of the truth of any or
shall be made by the trier of fact ca
bearing beld

l also make a special finding on
ial circumstances
ted at the m}l!_arntwe

LR TH

2
¥

s.
it

i

¥ the defendant was convicted by the coust
the trier of fact shall be a jury unless s jury
defendant and by the people, in
the defendan

sitting without

bt

which case the trier
¢t was convicted by

i

b

4
»

Hs

i

nhkibt

special circumstances which were found by an unanimous
w{didaftlzepmviowmmbemm.llmmjwyb
unsble to reach the unanimous verdict that ane or more of the
special circumstances it is trying are true, the court shall dis-
amiss the Jury and in the courts discretion shall eitber order
.aneijyx'mpmeledmm'themmm'owﬁww
pnablé to reach the unanimous verdict on, or impose 8 punish-
ment of confinement in state prisan for a term of £5 years.

) If defendant was convicted by the court sitting without .
a jury the trier of fact at the penalty hearing shall be & jury
unless a fury i waived by the defendant and the peaple, in
which case the trier of fact shall be the court. If the defendant
was convicted by a plea of ty, the trier of fact shall be &
Jury unless a jury is waived y the defendant and the people.
. ”tbeﬁadﬁct&nﬁuyqdbxbmmbkm:ueh;
unanimous verdict as to what the penalty shall be, the court
de’smistbejwycnd:hllwdaamjwyﬂnpmeledto
try the issue as to what the penalty shall be. If such new jury
ﬁ'umblelvmtbcumm’mopmdtttummtdwpemhy
’Mbe,tbemfblﬁisaeﬁm:b&ﬂdtbaadennewjmy
wbnpawlpunidxmenld'mnﬁnemm!bmtepnkanforn
term of life without the possibility of parale.

() If the trier of fact which convicted the defendant of 2
crime for which be may be subject to the death penalty was
ajury, the same fury shall consider any plea of not guilty by
mofinnnityp(mmtw&cﬁwlmtmbuthafmy
special circumnstances which may be alleged, and the penalty
to be apphed, unless for good cause shown the court dis-
charges that jury in which case & new jury shall be drawn. The
court shall state facts in support of the finding of good csuse
npanan:wdmdamtbm_wbemmedwmmmm-
utes.

‘ (d) In any case in which the defendant may be subject to

the death penalty, evidence presented at any prior phase of
the trial, including any proceeding under a ples of not guilty
by reason of insanity pursusnt to Section 1026 shall be consid-
aredmmywbseqmrﬂnmaftbebﬂiftbem'erd'fuf
d'tbeyiarpbnu‘stbenmetﬁerafﬁdattbembsequml

(e) In every case in which the trier of fact has returned a
verdict or inding imposing the death penalty, the defendant
shall be deemed to have made an spplication for modification
of such verdict or finding pursuant to Subdivision 7 of Section
1L Io ruling on the spplication, the judge shall review the

_ evidence, consider, take into account, and be guided by the
aggravating and mitigating circumstances referred to in Sec-
tion 190.5, and shall make & determinstion &s to whether the
Jury’s findings and werdicts that the aggravating circum-
stances outweigh the mitigating circumstances are contrary
t0 law or the evidence presented. The judge shall state on the

dings.

: Tbejud;e:hdlnrfortbtberumhbismlinxantbe
_ application and direct that they be entered on the Clerk’s
minutes The denial of the modification of the death penalty
verdict pursuant to subdivision (7) of Section 1181 shall be
reviewed on the defendant’s autamatic appes] pursuant to
subdivision (b) of Section 1239. The granting of the applice-
tion shall be reviewed an the People’s appeal pursuant to
parsgraph (6). -

Sec. 11. Section 1903 of the Penal Code is repealed.
<. 00 Hmﬁqmoﬁﬂmdhw
&edu&peﬂﬂ“aﬂhhpudwnymm
{s under the age of 18 yoers ot the time of commission of the
erisne: The burden of proof as io the age of such peroon shail
be uper the defendant:

£b} Eacept when the trier of foct finds thet @ murder was
somemitted pursuent te en egreement @ defined in swbdivi/
M«}d&e&mm«ﬁaombmﬁﬂe&dc
wiolation of subdivision <o} of Section 3575 of the Militery end




Sec 13. If any word, , clause, or sentence in any
section amended or added by this initiative, or any section or
provision of this initiative, or application thereof to any per-

son or circumstance, is held invalid, such invalidity shall not

‘fty of parale. - o

phrase,
.” amended or added by this initiative or any section or provi- §/
sion of this initiative, or

" this initiative shall instead be sentenced to & term of 25 years].
. to'life in a state prisen. - - ’

lﬂeﬁmyothawd.phrin,dnm.umtmhmym‘
tion amended or added by this initiative, or any other section,
Mmulmﬁuﬁmofdmmﬁlﬁve.whichmbegim'
:l;:,ctwmmt invalid word, hn;.n mu:l;:entmae.nee- 1
provision or spplication and to thi Pprovisions of ¥
tbbhimﬁvenemmbemble. SR t
Sec. 14. [ any word, clause, or sentence in any }
neﬁonm:_ntgzduud bythkhlﬁauv&umyncﬁonor'
provision initistive, or application thereof to an .
mwdrmshncehbeldhvnhd.mdntmﬂtﬂlerye:ft-
defendant who has been sentenced to death under the provi-
sions of this initiative will instead be sentenced to life impris- §
onment, such life imprisonment shall be without the possibil- !
. . . o b
If any word, clause, or sentence in any section §.
ication thereof to any o}
circumstance is held invalid, snd a result thereof, s defendant } §
who has been sentenced to confinement in the mteprisonfarl '
life without the possibility of parcle under the provisions of

i
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DEATH PENALTY

- ¥ HISTCRY

- Source: Author
Prior Legislation: None

Support: Attorney General, Calif.

1977-78 REGULAR SESSION

Ass'ns., Calif. Fed. of Recublican ¥oinen

osition: ACLU, Calif. Pub. Def'
P . . .
Attorneys for Criminal Justice,

Council of Jewish Women

PURPOSE

Existing law provides for the imposition of the
death penalty for certain crimes under precedurss

which have been invalidateAd by the

T M e b s

S
2}
1l
5
S
D.A.'s & P,O.'s
s. Asz'n., Calif.
Net P 1.
Califorria -

‘Supreme Court (Reckwell v. Superior Court). The

Court applied standards articulateq by the U.s.

Supreme Court in Gregg v. Georgia.

—

o

€B 155 eliminates provisions making the death
Penalty mandatory for certain crimes. It adds
procedures whereby the +rier of fact may considerx

any mitigating circumstances surro

unding the

particular crime and the particular defendant
before dsteimining whether the penalty should ke

death or life imprisonment without
9 of parocle.

the possibility

The purpose of the bill is to provide a Frocedure
for the imposition of the death penalty which will

satisfy those preocedural astandards

apparently

required by the United 3States Supreme Court.

The Department of Justice states that 149 pecple

were convicted of first degree murder in 197z, ‘2
in 1973, and i85 in 45874. It has no estincte of
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the number who would have been subject to the
death penalty under the provisions of this bill.

1.

COMMENT

Comparision of SB 127 'and SB 155

(a)

(b)

(c)

(@)

(e)

Major provisions:

Both bills would apply the death penalty
to the same offenses (See Comment #4).

The mitigating circumstances provided

in both bills are substantially the same,
save that SB 155 also includes the
reasonable belief of moral justifica-
tion (See Comment #5).

The bills' procedures differ significant-
ly. SB 127 provides for a bifurcated
process in which the aggravating and
mitigating circumstances are weighed
together during the penalty phase

(See Comment #6, SB 127 analysis).

SB 155 has a trifurcated procedure: the
trial, a hearing or aggravating circum-
stances, and a separate hearing to
determine the penalty (See Comment #8).

In SB 127, the alternate penalty to
death is life imprisonment with parole;
in SB 155, life imprisonment without
possibility of parole. :

Neither bill provides for the appellate
review of the proportionality of sentences
(See Comments $#6 & #7).

The position of the United States Supreme Court

The United States Supreme Court shows as much

U O wwn

division over capital punishment in Gregg s -
(More)
au3
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7 it did in Furman. 1In Gregqg the Court did 1

) decide by a 7 to 2 margin that the death 5

pPenalty was not cruel and unusual punishment S
1 per se. Yet, it also affirmed the Furman
4 QD holding that a wanton or freakish applica-
~ tion of the death penalty would violate the
. Eighth Amendment.
{

In Gre and its companion cases, the Court
divides as follows: Justices Marshall and
Brennan hold firm that any death penalty
statute is unconstitutional. Justice
Rehnquist finds that the death penalty is
‘constitutional and that the Eighth Amendment
does not include any procedural requirements.
Justices Burger and Blackmun hold that the
Court has overstepped its proper authority

in both Furman and Gregg. Justice White is
unwilling to strike down any new state statute,

Justices Stewart, Powell and Stevens, the
controlling pPlurality, look to specific
pProcedural requirements in the individual
state statutes as determining whether a death
..penalty statute is acceptable under the Eighth
Amendment. ~ The ‘plurality speaks of:_

(a) The discretion_of the.sentencer being
.~ controlled by clear and objective
- standards.

LTI ROR TOLraP

$ |
(b) Consideration by the trier of fact
of both aggravating and mitigating

circumstances pertaining to the

specific homicide and the specific
defendant, and

(c) an aggella;é_review that guards against.

' (More)
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>
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[l

arbitrary or capricious sentences.
[ N e -t e . T e e

S
B
1
5
5

The plurality states that qggh_g;g;e_law_must_

be examined on an individual basis. Since its
tests are procedural, the Court looks to facts
rather than legal principles. Even if once

approved, a statute could be challenged later
on the basis of new facts. For example, such

a challenge could prevail on:

{a) A shift in the Court's understanding
of the state statute. (Justice Stewart
during oral argument in a subsequent
Florida death penalty case: "This
Court upheld that statute on the
representation of the statez of Florida
and the decisions of its courts that
this was an open and above-board pProcess=—
ing. This case gets here and it is
apparent that it isn't.")

(b) Any change in the language of the statute.

7

/
&(Jc) Evidence that the statute resulted in

-
.

:7’t\ arbitrary, capricious or discriminatory

impositions of the death penalty.

A number of death penalty cases are before the
United States Supreme Court. The decision in
any one of them might significantly change the
requirements_which state legislatures must meet.

'

The position of the California Supreme Court

- The constitutional amendment on the death penzalty

(Art. I, Sec. 27), pggged bx_initiative in 1972,
s%?._c_ ifically limits itself to the statutes 3o
effect on February 17, 1872, These statutes
clearly d6 not meet the tests of_Furman and

Gregg. _ TQHsi"EHé'ngggafﬁia“tourt may be free
to repeat the Anderso dgcisiqg»gnd hold that
a new death penalty st;;ﬁté'violates the

(More)
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California Constigutigp.

(NB: By the time a death penalty case reaches

S
B
l
5
5

7" £he Bird Court, no more than two of the justices
who participated in Anderson will still be on

the court.)

Death Penalty Crimes

SB 155 would not change those crimes punishable
by death under existing law. They are:

(2) Murder accompanied by one or more of
the following special circumstances.

(1)

(2)
(3)

(4)

(5)
. (6)

The murder was carried out
pursuant to agreement and for
a valuable consideration.

The victim was a peace officer.

The victim was a witness to a
crime who was intentionally
killed to prevent his testimony.

The murder was committed in
connection with the following
felonies: robtbery, kidnapping,
infliction of lewd and lascivious
acts on a minor under 14 years

of age, or first degree burglary.

The victim was tortured.

The defendant was convicted of
a second murder at the same trial
or previously. (Pen. C. Sec. 190.2)

v/////THESE SPECIAL CIRCUMSTANCES SEEM TO PROVIDE
THE DETAILED AND OBSECTIVE STANDARDS
LIMITING THE DISCRETION OF THE SENTENCER
WHICH THE U.S. SUPREME COURT REQUIRES.

‘(More)
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wn

(b) Sabotage resulting in death. (Mil. &
Vet. C. Sec. 1672)

v o

- (c) Treason. (Pen. C. Sec. 37)

f3 (d) Wilful perjury resulting in the execution
- of an innocent person. (Pen. C. Sec. 128)

‘; (e) Malicious use of explosives resultﬁng in
death. (Pen. C. Sec. 12310}

Y TSP

(E) Assault by a lifeiprisoner resulting in
death. (Pen. C. Sec. 4500)

In (a){2) through (a) (6), the death penalty would
be applied only to a person who was physically

present during the murder and who either directly
committed or "physically aided" in the commission
of the act causing death. In no case would it .
be imposed on a person under 18 years of age. }
(Pen. C. Sec. 190.5)

[EETVSE Y ST IT SRy 7N

o

X WHAT CONSTITUTES "PHYSICALLY AIDING"?

AT WHAT POINT DOES THE INCLUSION OF THE "PHYSICALLY
AIDED" BECOME ARBITRARY OR CAPRICIOUS?

S. Mitigating circumstances

{ During the penalty hearing phase, the trier of
fact is to consider the following:

(a) The defendant's criminal recoxrd, if any.

8 (b) Whether the defendant acted under the
. ~influence of an extreme mental or
emotional disturbance.
(c) Whether the victim participated in or
consented to defendant's conduct.
(a) Whether the defendant reasonably believed
that he was morally justified.
(e) Whether he acted under extreme duress or
under the substantial domination of another.
1 (More)
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| QAR T J U —

(f) Whether, because of mental disease or

' intoxication, his ability to understand
the criminality of or to control his
conduct was substantially impaired.

(g) The defendant's age.
(h) The degree of seriousness of the

defendant's -participation. (Pen. C.
Sec. 190.3)

These factors are substantially identical to
those in the Florida Penal Code approved by the

Appellate review-

United States Supreme Court in Gregg.

SHOULD NOT (f) BE AMENDED TO INCLUDE USE OF
_ DRUGS?

h ]

—

83"l§§w§oes_notmempowezﬁthe,Caliiornia.Supreme
Court to review a death sentence and determine

_~whether it was imposed under the_influence of
passion or prejudice or whether the sentence

15 dispprtignagg"gquarea'£5"§éﬁﬁéncesfimpqsed

similar cases. In Gregg such review was

referred to as "important' by 6 of the 9 justices
as a means of guarding against the random or
arbitrary im iid h penalty.

DOES NOT THE ABSENCE OF SUCH APPELLATE REVIE
PROVISIONS MAKE THIS BILL CONSTITUTIONALLY

SUSPECT?

ASIDE FROM CONSTITUTIONAL REQUIREMENTS, WOULD
NOT APPELLATE REVIEW OF THE PROPORTIONALITY OF
SENTENCES BE GOOD POLICY?

As Justice White, joined by Justices Burger and
and Rehnquist, said in Gregg: "Indeed, if the
) Georgia Supreme Court properly performs the

task assigned to it under the Georgia statutes,
death sentences imposed for discriminatory

(Moxz2)

—
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reasons or wantonly or freakishly for any
given category of crime will be set aside."

wnuv = T wn

WOULD NOT THIS TYPE OF APPELLATE REVIEW BE
DESIRABLE AS AN IMPORTANT GUARANTEE OF
FAIRNESS?

SB 155 procedures

SB 155 establishes a trifurcated procedure:
the trial, a special circumstance hearing, ~
and‘¥ penalty hearing. , However, as indicated
in the "Digest on pages 11-13, this could expand
to a total of six Separate hearings: the
trial, a sanity hearing, two special circum-
stance hearings, and two penalty hearings.
(Pen. C. Sec. 190.4) 1In Gregg, the court
expresses its preference for a bifurcated
hea¥ing, and certainly requires no more than
this the penalty determination be separated
from the trial.

DOES NOT THIS PROLIFERATION‘OF HEARINGS GREATLY
INCREASE THE CHANCES FOR REVERSIBLE ERROR?

Life imprisonment without éossibility of parole ,”R

without the possibility of parole has been

Until‘now the penalty of life imprisonment v/////
rarely used in California. This bill would

make it the alternate punishment for all .

crimes for which the death penalty is authorized.
Should the death penalty provisions be held
invalid, all those already sentenced to death

would be sentenced instead to life imprison-

ment without the possibility of parole. 3&95{

the bill, if enacted, would result in an v
increasing number of Prison inmates incarcerated
with no hope of eventual release.

IS IT GOOD POLICY TO CREATE THIS NEW AND
EXCEEDINGLY DANGEROUS CATEGORY OF INMATES
WITHIN OUR PRISONS?

(More)
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Supreme Court procedures

The bill requires that capital punishment
cases, unlike any other type of cases, must
have the appeals written, argued, decided
and filed within 150 days of certification
of the record by the sentencing court.

COULD NOT THIS RESTRICTION RAISE DUE PROCESS
AND EQUAL PROTECTION CHALLENGES?

The last sentence of this section states:
"The failure of the Supreme Court to comply
with the requirements of this section shall
in no way preclude imposition of the death
penalty." (Pen. C. Sec. 190.6)

DOES THIS MEAN THAT IF THE SUPREME COURT MISSES
THE 150-DAY DEADLINE, THE DEFENDANT IS EXECUTED

ANYWAY?

Continnances

Existing law provides that no continuance of
a criminal trial shall be granted without

.a showing that "the ends of justice" require

‘it. This bill provides that in capital cases
a continuance shall be granted only where
"extraordinary and compelling circumstances
regquire it", and facts supporting these
circumstances must be stated for the record.
"Extraordinary and compelling circumstances"
is not defined.

TO THE‘EXTENT THAT THIS NEW LANGUAGE IMPOSES

AN ADDITIONAL BURDEN UPON THE DEFENDANT, COULD
IT NOT RAISE QUESTIONS OF DUE PROCESS AND EQUAL

PROTECTION?

Penalty for sabotage

The bill provides that sabotage resuiting in
great bodily injury, but not death, is

(More)
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- possibility of parole. - (Mil. & Vet. C.

st
.

punishable by 1ife imprisonment without

Sec. 1672)

SINCE, UNDER THE BILL, THE PUNISHMENT FOR
CERTAIN CATEGORIES OF FIRST DEGREE MURDER
IS ONLY LIFE IMPRISONMENT WITH PAROLE, IS
NOT THIS PENALTY EXCESSIVE?

‘Penalty for bombing

‘The bill provides that the penalty for those

who wilfully and maliciously use explosives
resulting in mayhem or great bodily injury.,

"but not death, 1S imprisonment for life

without possibility.of parole. (Pen. C. Sec.
12310) o

SINCE THE BILL PROVIDES LIFE WITH PAROLE FOR
CERTAIN CATEGORIES OF FIRST DEGREE MURDER, 18
NOT THE PENALTY EXCESSIVE?

Murder for hire

iIn its language on murder for hire [Pen. C.
Sec. 190.2 (a)] the bill refers to "the

person who committed the murder" and the
person who provides "a valuable consideration®.
The language is unclear as to whether only

one of the two or both are subject to the

* @eath penalty. "’

The "witness" special circumstance

_one of the special circumstances which authorize
" the death penalty is the murder of the person
_wfor the purpose of preventing his testimony
“in any criminal proceeding”" ([Pen. C. Sec. 190.2
. (b) (2)]. The trial court in People v. Bratton

(54 cal. App. 34 536) held that this provision
applied only to situations where the victim was
to be a witness in an unrelated case, a decision
which was reversed by the court of appeal.

(More)
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SHOULD NOT THE BILL BE AMENDED TO SETTLE
THIS QUESTION?

DIGEST

Changes the penalty for sabotage or malicious use

of explosives resulting in death from "death or

life lmprlsonment" to "death or life imprisonment

without possibility of parole"--following the

wnun = W0

sentencing procedures of Penal Code Sections 190.3

and 190.4. Adds provision that sabotage or
malicious use of explosives resulting in great
bodily injury is punishable by life imprisonment
without possibility of parole. (Mil. & Vet. C.
Sec. 1672; Pen. C. Sec. 12310)

Alters penalties from "death™ to "death or life
1mprlsonment without possibility of parole," and
requires compliance with sentencing procedures

of Penal Code Sections 190.3 and 190.4, for the
following offenses:

(a) Treason (Pen. C. Sec. 37).

(b) Wilful perjury resulting in the execution
of an innocent person (Pen. C. Sec. 128).

(c)- Assault by a life prisoner resulting in
death (Pen. C. Sec. 4500).

Procedure under SB 155 2

Provides the follow1ng procedure for any case in
which the death penalty may be imposed:

innocence without _regard to special
czrcumstances or penalty.

Ll

;Va) The defendant is tried on his guilt or
A

(b) If the defendant pleads 1nsan1ty; he next

receives a sanity hearing under Penal
Code Section 1026. (Pen. C. Sec. 190.1)

(More)
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(c)

(4)

If found sane, and one or more special
circumstances (listed in Comment #4) are
charged, he has a special circumstances
hearing in which new evidence may be
introduced by either party. A special
circumstance must be proved beyond a
reasonable doubt. The trier of fact
must make a special finding that each
special circumstance charged is either
true or not true.

Should the jury be unable to reach a
unanimous verdict that one or more
special circumstances are true, and
should it be equally unable to reach

a unanimous verdict that all special
circumstances charged are not true, the
court shall dismiss the jury and order
a new jury for a second special circum-
stances hearing. If the second jury is
unable to reach a unanimous verdict, the

court shall impose the punishment of life

imprisonment. (Pen. C. Sec. 190.4)

If one or more special circumstances are
found to be true, the defendant then
receives a penalty hearing. Here again,
either party may introduce new evidence.
The purpose of the hearing is for the
trier of fact to set the penalty, and,
in so doing, it shall take into account
any of the mitigating factors (listed in
Comment #5) that are relevant. If the
trier of fact finds by a preponderance of
the evidence that there are mitigating
circumstances sufficiently substantial
to call for leniency, the penalty shall
be life imprisonment without possibility
of parole. {(Pen. C. Sec. 190.3)

If the trier of fact is a jury,‘and it
fails to reach a unanimous verdict on the
penalty, the court shall dismiss the

(More)
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jury and order a new jury for a second
hearing. If that jury is unable to reach
a unanimous decision, the court shall
impose the penalty of imprisonment without
possibility of parole. (Pen. C. Sec. 190.4)

Requires that whenever a death sentence has been
imposed, the appeal to the California Supreme Court
must be decided and an opinion filed within 150
days of certification of the entire record by the
sentencing court. States that the failure of the
Supreme Court to meet this deadline shall in no
way preclude the imposition of the death penalty.
(Pen. C. Sec. 190.6)

Limits the application of the death penalty (excep+t
in cases of murder-for-~hire, sabotage, treason,
bombings, assault by a life prisoner, or wilful
perjury leading to the execution of an innocent
person) to a person who is physically present during
the murder and who either directly committed or
Physically aided in the commission of the act
causing death.

Prohibits the imposition of the death penalty on
any person who is under the age of 18 at the time
of the commission of the crime. (Pen. C. Sec. 190.5)

Provides that, if the death penalty provisions of the
bill are invalidated, any person sentenced to death
will instead be sentenced to life imprisonment without
possibility of parole. Provides that, if provisions
of the bill requiring life imprisonment without
possibility of parole are invalidated, any person
sentenced to life without possibility of parole will
be ineligible for parole until he has served 20 years
in state prison. (Sec. 24, SB 155) -
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ASSEMBLY COMMITTEE ON CRIMINAL JUSTICE
Kenneth Maddy, Chairman

State Capitol - Room 2188
445-3268

april 11, 1977

MEMORANDUM
TO: INTERESTED PARTIES
FROM: MICHAEL ULLMAN
: DEATH PENALTY LEGISLATION

The following is a list of issues and proposals for a death penalty
statute with specific language to accomplish the goals set out. I
will discuss these proposals in light of the current California
death penalty statute (S.B. 450, 1973 statutes, Deukmejian), the
proposed statute is S.B. 155 (Deukmejian, which is substantially
identical to A.B. 240, McAlister), and the porposed statute in

A.B. 538 (Maddy) as amended April 11, 1977.

1. List of "special circumstances"

The proposed draft (Attachments 1 and 4) of the class of crimes
that will gqualify a person for the death penalty is substantially
the same as the list in the current statute enacted in 1973:

a. Murder for hire - under the 1973 law, it was ambiguous as
to whether or not both the hirer and the hiree were covered.
Clearly, the one who hires the killer was eligible for the
death penalty. Under S.B. 155 and A.B. 538, both are
covered. The attached proposal (Attachment 1) also covers
both parties.

b. personal vs. vicarious liability - under the 1973 law, it
was necessary for the defendant to "personally commit the
act which causes the death" before he would qualify for
the death penalty. S.B. 155 would expand this liability to
accomplices who are physically present and intentionally,
physically or "vocally” aid in the act or acts causing
death. A.B. 538 would narrow this vicarious liability to
acts of aiding and abetting with the accompanying intent
to cause death. The proposed draft (Attachments 1 and 4)
adopts the 1973 law and limits the death penalty.to persons
who personally cause the death.

c. killing a peace officer - the 1973 law covered street cops
(police, sheriffs, highway patrol), marshalls, constables,
and prison guards. §S.B. 155 expands this list to include

~=MORE~-~
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state police, university and college police, and investi-
gators and for District Attorneys and the Department of
Justice. A.B. 538 adopts the narrower list from the 1973

kidnapping and "brief movements" - the 1973 law allows for
the death penalty in cases of kidnapping resulting in

death. When the list of special circumstances was placed
into the 1973 bill (S.B. 450, September 6, 1973, in the
Assembly), the kidnapping clause specifically required

more than "brief movements". This was to codify the Calif-
ornia Supreme Court decision in People v. Daniels 71 cal.

2d 1119 (overruling the rationale in the Chessman case, a
little too late for Mr. Chessman). S.B. 155 deletes the
"brief movement"” language. The Attorney General representa-
tive testified at the hearing on the McAlister bill (A.B. 240)
that the language in gquestion is superfluous! that the Daniels
decision would already require this limitation. He indicated
that the language was deleted in the 1977 draft to enable the
California Supreme Court to reconsider the Daniels rationale.
He may or may not be correct in assuming that the courts
would reguire more than brief movements in interpreting

this section. However, deleting the "brief movement" language
could be construed as manifested legislative intent to over-
turn the Daniels rationale. A.B. 538 contains the "brief
movement" language as does the proposed draft (Attachment 1).

death by explosives - the 1973 law did not cover this circum-

stance (it should be noted that any case in which two persons
are killed, such as the L.A. airport bomber, would be covered
under another circumstance). The law prior to 1973 was

'~ amended in 1970 to allow the death penalty for murder by

explosives; however, it was never included in the 1973
legislation (including all versions of S.B. 450). S.B. 155
adds this category. A.B. 538 does not nor does the proposed
draft (Attachment 1). ’

killing by a life prisoner - the pre-1973 death penalty law

allowed for capital punishment in cases of assaults with a
deadly weapon or with a force likely to produce great bodily
injury by a life prisoner on another other than another inmate.
S.B. 450, as introduced in 1973, struck the "other inmate"
exception and required that the assault result in death for
capital punishment to apply. On September 6, 1973, the "other
inmate" exception was placed back in the bill and was passed
into law in this form. S.B. 155 again deletes the "other
inmate" exception. It would allow for the death penalty in
cases where the victim is a guard or another inmate. A.B. 538
also expands the prior law to cover "other inmates". The
proposed draft (Attachment 1, Section 4500) adopts the 1973
law and will not allow for the death penalty in cases where
the victim is another inmate. It is felt that this area

~~MORE--
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merits further discussion. If it is determined that other
inmates should be covered, then the "other than another
inmate", phrase should be crossed-out in the proposed draft.

g. the following is a 1ist of other classes of crimes that
provide for the death penalty in S.B. 155, but have been
deleted in the proposed draft (Attachment 1):

l.) Treason against the state (P.C. Section 37) - this
civil war statute was enacted in 1872 with the Ppenal
Code and has not been amended since. 1Its penalty is
a straight death sentence. It was not specifically
drafted into the 1973 legislation because it already
provided the "mandatory" death penalty. §S.B. 155
amends this section to provide for death or life
without parole. A.B. 53B is silent (leaving it with
an unconstitutional death penalty). The proposed
draft (Attachment 1) changes the penalty from death
to life imprisonment. A better idea would be to
repeal the crime outright.

2.) Sabotage resulting in death (Military and Veterans
Code Section 1672) - the law prior to 1973 provided
life imprisonment or death for this crime. 1In 1973,
the statute was not amended (the drafters say "over-
looked") leaving an unconstitutional death sentence
for its commission. §S.B. 155 provides death for this
violation. A.B. 538 is silent on it. The proposed
draft (Attachment 1) amends the penalty to life
imprisonment. It also substitutes an S.B. 42 deter-
minate term for a lesser violation not covered in
S.B. 42, -

3.) Torture - murder - S.B. 155 provides for the death
penalty for murder "involving" torture. The current
law from last year's Knox bill provides for life with
no parole for murder perpetrated by means of torture.
In the 1973 bill, as introduced, torture -- murder was
a capital crime. However, it was not included in the
final version of S.B. 450. A.B. 538, also includes
torture-murder in its special circumstances. The
proposed draft (Attachment 1) adopts the 1973 law and
does not include torture - murder.

2. Mitigating Circumstances: Song Amendment

Senator Song placed an amendment into S.B. 155 which would
prohibit the consideration of prior criminal history which did
not result in a felony conviction for assaultive behavior The
Song amendment was deleted from S.B. 155 on the Senate floor.
A.B. 538 does adopt this amendment as does the proposed draft
(Attachment 2)

THeRET QoL
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Standard for Jury: Presumption of Death vs. Choosing the
Appropriate Penalty

Under the law prior to 1973, there was no presumption of death.
The state was "neutral" as to penalty. That neutraility was
abandoned in the 1973 legislation due to the belief that only

a mandatory penalty would be held constitutional. S.B. 155
adopts the approach that the death penalty is presumed upon

a finding of special circumstances. A.B. 538 does not presume
death. It retains the concept of neutraility by using a

finding of special circumstances to “"allow" the jury to consider
the appropriate penalty. The difference between the two approaches
is important in the instructions that the jury will be given:
"you will come back with the verdict of death, unless ..."

vs. "you will determine .the penalty of death or life imprisonment
without the possibility of parole". The proposed draft (Attach-
ment 2) adopts the jury discretion approach. It is felt that
this issue merits further discussion. If it is determined

that the presumption of death approach is to be adopted, then

the language in Attachment 6 should be added to Attachment 2.

Bifurcated vs. Trifurcated Proceedings

The pre-1973 death penalty law provided for a bifurcated hearing.
The first stage was for the derermination of guilt on the charge
of first degree murder. The latter stage was for determination
of penalty. The mandatory penalty law from 1973 was also
bifurcated: First guilt was to be determined and then truth

of special circumstances. S.B. 155 introduces a trifurcated
approach: guilt, truth of special circumstances, and then penalty.
A.B. 538 adopts a bifurcated approach: guilt, then truth of
special circumstances and penalty. ‘Bhe proposed draft adopts
this bifurcated approach (Attachments 2 and 3). Although the
jury hears evidence on special circumstances and aggravation

and mitigation during one hearing, it will not consider the
penalty issue until a special circumstance is found to be

true beyond a reasonable doubt.

Proportionality Review

S.B. 155 does not provide for appellate review of death sentences

to guard against disproportionate imposition of such extreme punish-
ment. There is strong language contained in the U. S. Supreme
Court decisions upholding the statutes in Georgia, Florida, and
Texas, inferring that the absence of such proportionality review
would render a statute susceptible to constitutional.attack.

A.B. 538 provides for such appellate review as does the proposed
draft (Attachment 5)

Trail CQurt Power to Reduce

1 did not draft a specific proposal to enable the trial court to

—~MORE--
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reduce a sentence of death because existing law (Penal Code
Section 1181 (7)) already provides for this. Apparently,
S.B. 155 intends for the trial court to retain this power.

Other Issues Raised by S.B. 155 and A.B. 538 which should be

a.

Considered

Killing of a witness special circumstance - the 1973 law
provided for capital punishment in cases where the murder
was perpetrated to keep a witness from testifying in a
criminal action. This circumstance is in addition to the
circumstance of intentional killings during the commission
of specified felonies. However, the language covering
"killing of a witness" was so vague, that the Court of
Appeals, in People v. Bratton 54 C.A. 3d 536 interpreted
it to cover situations of felony murder, that is where the
murder victim is the victim of another felony and was
killed during the commission of the felony. S.B. 155
adopts the same language as the 1973 law, and with it,
presumably, the holding in the Bratton case. A.B. 538
clarifies the "killing of a witness" circumstance and
limits it to witnesses of crimes not incidental to the
killing.

Assault by lifers leading to death: Parole - Section 4500

presents another issue other than victims who are inmates.
In the 1973 law and in S.B. 155, this section could be
construed to cover acts committed while out on parole.
A.B. 538 specifically states that acts on parole are not
covered.

Speedy appeal - S.B. 155 provides for a total resoluticon

of the appeal in a death penalty case within 150 days.

It would be difficult to read the transcripts in that
period of time. Such a rush to judgment would also appear
to be contrary to the careful Proportionality review
contemplated by the proposed draft.

Restrictions on continuances - S.B. 155 restricts the granting
of continuances in capital cases. A.B. 538 does not change
the law on continuances. The rules that govern all criminal
cases would also apply to capital offenses. ‘

hung juries - the pre-1973 law provided that if the jury

deciding the issue of penalty could not reach a unanimous
verdict on life imprisonment or death, then the court

would discharge the jury and could either impose the lesser
penalty on his own, or could empanel a new jury to try the
issue of penalty again. This would apply also to subsequent
hung juries. The mandatory 1973 law took away the court's
power to impose the lesser punishment upon the first hung
jury. If the second jury hung, then the court must impose

~~MORE~~-
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the life sentence. S.B. 155 adopts the same approach

as the 1973 law: one hung jury, the court may not

impose the lesser sentence; must empanel a second jury; if
the second jury hangs, then the lesser punishment is to be
imposed. A.B. 538 adopts the procedure used in Georgia

and in other states: if the jury cannot agree on the
imposition of the death penalty, then the lesser punishment
shall be imposed. It should be noted that the case law
permits the questioning of jurors about their opinions
concerning capital punishment. The 33% of thé population
that cannot give a death verdict would be "smoked out".
Death penalty cases will have 12 "hanging" jurors. Should
the death penalty be imposed when they cannot be unanimous?

life vs. life without parole - although S.B. 155 and A.B.

538 both provide for the alternative of life imprisonment
without the possibility of parole to the death sentence,
the Cordova and McVittie bills adopt the 1973 law which
uses life imprisonment with the possibility of parole as
the alternative.

o
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SUBJECT: DEATH PENALTY

BACKGROUND :

The California Supreme Court, in Rockwell v. Superior Court, declared
the death penalty statute to be unconstitutional. This decision was
based upon the 1976 U. S. Supreme court decisions (Gregg v. Georgia,
et. al.) in which statutes that called for mandatory death penalties
were declared as cruel and unusual punishment. The Attorney General
has decided not to appeal the Rockwell decision to the U. §. Supreme
Court. : '

A.B. 240 will reinstate the death penalty in California. It will
expand on the previous list of special circumstances that will allow
for the death penalty and will provide for circumstances to be con-
sidered by the trier of fact, for a grant of leniency.

BILYL DESCRIPTION:

S.B. 155 will provide for three possible penalties in cases of first
degree murder. Death cshall be the penalty in cases where specified
special circumstances are found to be true and the trier of fact does

not find by a preponderance of the evidence that there are mitigating

circumstances sufficiently substantial to call for leniency. If there
is a determination that leniency is called for, then the penalty will
be life imprisonment without the possibility of parole. 1In cases
where there are no special circumstances alleged, or if alleged, not
proved, the penalty will be life imprisonment.

Trial Court Procedure:

There shall be a trial on guilt or innocence (or a lesser finding).

If the trier of fact finds the defendant guilty of murder in the

first degree, and if special circumstances are alleged (and if the
defendant has not been found to be not guilty by reason of insanity),
the trier of fact shall determing beyond a reasonable doubt, the truth
of the special circumstances. 1f found to be true, there shall be a
hearing on penalty. A verdict for life imprisonment without the possi-
bility of parole or for death shall be unanimous.

—-MORE-~—
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If there is a hung jury on the issue of special Circumstances, the
court shall impanel another jury. 1If the second jury hangs, the court
shall dismiss the jury and impose 1life imprisonment.

If the jury hangs during the penalty phase, the court shall impane}
another jury. If the second jury hangs, the pPenalty shall be life
without the possibility of parole.

Penalty Hearing:

shall determine whether the penalty shall be death or life without
the Possibility of parole.

Evidence is admissible that is relevant to aggravation, mitigation,
sentence, including, but not limited to the nature and circum-
Stances of the present offense, the defendant's Prior criminal
history, prior character, background, history, mental condition,
and physical condition.

The test is whether . there are
mitigating circumstances sufficiently substantial to call for
leniency. 1If so, the penalty will be life without the PoOssibility
of parole.

The trier of fact shall consider the following if relevant:

(@) the presence or absence of significant prior criminal activity,
(b) whether the act was committed while under extreme mental or

(d) whether offense was committed under reasonable beljef of moral
justification.

(e) extreme duress or substantial domination of another

(f) whether capacity was impaired by mental disease or intoxication,
(g) the age of the defendant.

(h) whether the defendant was a minor accomplice

Limitations on Continuances:

Under S.B. 155 no continuances shall be granted in a capital case
except where "extraordinary and compelling circumstances require a
continuance".

—=MORE=--
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Limitations on'Appealz

Time limits in appeals of criminal cases are governed by rule of

the Judicial Council. S.B. 155 would require, in capital cases, for
a written opinion on the merits, to be handed down by the Supreme
Court within 150 days of sentencing. A delay must be accompanied
with a statement of extraordinary and compelling circumstances.
Failure to comply will in no way preclude the imposition of the
death penalty. .

Other Clauses:

§.B. 155 has an urgency clause.

S.B. 155 provides that if the death penalty is held invalid, persons
receiving the death penalty shall receive life without the possibi-
1ity of parole sentences and if the life without parole provisions
vecome invalid, then the penalty will become life with no parole

for 20 years.

S.B. 155 has a severability caluse.

-

COMMENTS :
1. S.B. 155 is virtually identical to 2.B. 240 (McAlister).

2. S.B. 155 expands the 1ist of special circumstances (as compared
to current law) considerably. This expansion has two major
effects:

a.) provides for the death penalty in more cases than was
provided before.

b.) creates the penalty of life without the possibility of
' parole for crimes which previously were punish?d by
straight life.

should these changes be made:

a.) changing the requirement - that the defendant personally
committed the act causing death to being personally
present and {intentionally) caused or physically aided
in acts causing death. This includes words and physical

acts.

This working provides the death penalty in cases of
vicarious liability. The U.S. Supreme Court specifically
jimited its holdings in Gregg V. Georgia, Proffitt v.
Florida, and Jurek v. Texas to cases in which the defendant
personally and deliberately caused the death. Doesn't the
inclusion of vicarious liability in S.B. 155 invite con-
stitutional challenge? Although the word "jntentionally"”
was added to this caluse, it does not modify the reguisite
criminal intent to kill. All is required is an intentional
act of battery, or an intentional utterance, whether or not
it is accompanied by an intent to cause death. é;fﬁB

‘ ARAATYTY
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b.) expands "killing of a peace officer" to include state
police, district attorney investigators, Department of
Justice investigators and university police.

Shouldn't the line be drawn on street law enforcement
officers and correctional personnel? Would adding these
peace officers invite adding all 60 classes that enjoy
Peace officer status?

c.) expands the victim of a life Prisoner to include all persons
including inmates. Should the death penalty be reserved
for killing a guard rather than an inmate?

d.) creates death renalty for bombings causing great bodily
injury or mayhem with "death occurring“. What causation
is required?

S.B. 155 re-codifies existing "killing of a witness*" special
circumstance. 1Is it the intent that the death penalty should
apply in cases where the victim was a witness to some other
distinct and separate crime and unconnected with the current
offense? People v. Bratton 54 C.A. 3d 536, by a 2:1 vote,
ruled that this circumstance would apply where the killing is
during the commission of a felony. Should the legislative
intent be specified? :

Current law, through last year's A.B. 4321 (Knox) Provides for
life without the Possibility of parole for first degree murder
which is perpetrated by means of torture with intent to kill.
S.B. 155 provides for death or life without for willful,
deliberate and premeditated murder involving the infliction of
torture. Could this cover all murders in which death is not
immediate? Should the current standard be relaxed?

S.B. 155 provides for death in cases of treason against the
State of cCalifornia. Should the 1977 Legislature be re-codi-
fying this 1872 civil War statute? Should the penalty be
death?

Is it desirable to create new broad categories which could
bring about the possibility of a death penalty? Wouldn't it
cause undue plea bargaining to avoid the possibility of a
death sentence?

S.B. 155 does not allow for “proportionality review" by the
California Supreme Court. The Plurality of the U.S. Supreme
Court appears to require this safeguard in upholding a death
penalty statute. 1In Gregg v..Georgia, the court found that
the appellate review by statute guarded against-arbitrary and
capricious action by the jury and was fundamental. 1In
Proffitt v. Florida, such review was provided by decision of

the Florida Supreme Court and guaranteed the necessary safe-
guard. In Jurek v. Texas, although not discussing appellate
review in the same detail as in the other two cases in which é234
the death penalty was upheld, the court noted that "by pro-




10.

11.

12.

13.
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viding prompt judicial review of the jury's decision in a

court with statewide, Texas has provided a means to promote

the evenhanded, rational, and consistent imposition of the

death sentence under the law. 1In Neal v. Arkansas, the

U.S. Supreme Court remanded the case back to Arkansas for further
consideration, even though the statute complied with the Florida
statute except for proportionality review.

Wouldn't the risk of unconstitutionality be unduly high in a
statute like S.B. 155 without statewide proportionality
review? -

Should the trial judge be empowered to overturn a jury's verdict
of death? Under the law prior to 1973, the judge had this
power. In S.B. 155 he would not. Wouldn't this power guard
against capricious jury verdicts?

S.B. 155 allows for new juries to be empaneled when the first
jury "hangs" on either of the last two phases. Should the
death penalty be imposed in cases where the trial jurors cannot

unanimously agree on death?

NOTE: The U.S. Supreme Court has not decided this issue. 1In

all three cases, the trial and penalty jury was unani-
mous. .

S.B. 155 provides for three separate trials with three separate
jury verdicts. Should the aggravating -mitigation hearing be
one hearing? Three hearings may unduly prejudice the jury on
the credibility of the defense attorney. Each extra hearing
provides for more opportunities for hung juries. _

Should continuances be limited in death penalty cases? S.B. 155
would not allow a continuance where the ends of justice require
a continuance (current law in other criminal cases). Wouldn't
this limit the constitutional right to a fair trial?

S.B. 155 limits time for appeal. Does this provision violate

the separation of powers doctrine? 1Is it reasonable to expect
attorneys and courts in an appeal of a death case, with enough
transcripts of pretrial hearings and the trial to fill a room,
to prepare, argue and decide an appeal within 150 days?

Should such a monumental new procedure go into effect on an
urgency basis?

Xt
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